















































SPRING 2001

PRACTICE TIPS FROM THE FBA LITIGATION HELP LINE

By Bill Bender

Dear Help Line:

What do I do when someone relies on incom-
petent evidence, such as hearsay, when mov-
ing or responding to a motion for summary
Judgment? Should 1 file a motion to strike?

Your question is a good one, as summary
judgment motions are an increasing main-
stay of civil practice. If properly used, sum-
mary judgment can eliminate or narrow is-
sues in dispute and accelerate the possibility
of successful Alternate Dispute Resolution.
As fewer civil cases are actually tried to a
jury, the use of summary judgment motions
has dramatically increased.

Unfortunately, the process can also be
abused, leading to unnecessary legal ex-
penses for the parties and the waste of valu-
able judicial resources.

APPLICABLE RULES. Local Civil Rule
7 provides little guidance on the appropriate
form and content of Summary Judgment
Motions. See CR 7 - Pleadings Allowed;
Form of Motions. Local Rule 56 has been
“reserved.” Compare Local Rule 56.1, East-
ern District of Washington, requiring a sepa-
rate rigorous pleading of the material facts
not in dispute and a responsive pleading set-
ting forth “the specific facts which the op-
posing party asserts establishes a genuine
issue of material fact precluding summary
judgment.” LR 56.1(b), Eastern District of
Washington.

A Committee of the Western District is cur-
rently considering local rule changes for
summary judgment practice. The Federal
Bar Association will report on any proposed
changes that emerge from this process.

In the meantime, we urge sensible
adherence to accepted practice standards in
bringing and defending against motions for
summary judgment:

- The moving party should clearly and suc-
cinctly set out the specific facts relied upon
to demonstrate that there are no material
facts in dispute.

- All factual assertions should be supported
by clear references to the record. Support-
ing depositions, documents and declara-
tions should be referenced in the pleading
so that they can be easily located by the
adversary and by the Court.

- All factual assertions should be based on
competent evidence.

- Responsive briefs should likewise clearly
identify and reference material facts in dis-
pute, relying upon competent evidence.

- Counsel should be familiar with and ap-
ply the substantive evidentiary standards
for Rule 56 practice.

An appropriate test for successful summary
judgment motion practice is: Can the Court
reviewing the motion and lacking familiar-
ity with the intricacies of the facts that coun-
sel may possess, quickly and clearly find the
specific material facts the moving party con-
tends are not in dispute and the opposing
party contends are in dispute? Can the Court
then easily relate the presentation of the facts
to the controlling legal issues?

Too many statements of fact, supporting or
opposing a summary judgment motion, read
more like a closing argument to a jury, with
inference built on inference, than the clear
and concise pleading of facts required for
summary judgment practice.

MOTIONS TO STRIKE. The current Lo-
cal Rules do not provide guidance on how to
handle objections to incompetent evidence
in support or in opposition to a motion for
summary judgment. Many attorneys are fil-
ing and noting separate motions to strike.
This practice confounds the current motion
noting requirements of Local Rule 7(d) and
probably adds to the Court’s burden in pro-
cessing and deciding the underlying motion.

The proposed amendments to the Local
Rules may address this issue. In the mean-
time, we suggest that motions to strike be

incorporated into the responsive pleading. (A
party opposing the summary judgment mo-
tion would thus include a motion to strike, if
needed, in the response; and a moving party
would include a motion to strike, if needed,
in the reply.) The summary judgment mo-
tion may have to be noted for a later date so
the moving party can file a sur-reply on the
motion to strike with leave of Court. Per-
mission to file the sur-reply may be obtained
by a stipulated order.

The motion to strike should identify the spe-
cific evidence objected to and the basis for
the objection. The Court should not have to
hunt to match up the objection with the spe-
cific evidence.

CONCLUSION. Adherence to sensible
practice standards for summary judgment
motions will increase the chances that Rule
56 practice will function as intended.

Careful attention to the evidentiary standards
for summary judgment motions and the clear,
analytical presentation of the material facts
germane to the motion will enhance the op-
portunity for the Court to consider the issues
fully and fairly on the merits of the dispute.

Adberence to these standards should also
eliminate the need for extensive motions to
strike.

When motions to strike are necessary, we rec-
ommend they be incorporated into the re-
sponsive brief to minimize unnecessary
pleadings and confusion.

Bill Bender is a Chair of the Federal Bar
Association Ethics and Practice Commit-
tee. He is a principal at Skellenger Bender
and may be reached at wbhender@
skellengerbender.com
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SPRING 2001

MEMBERSHIP APPLICATION

The Federal Bar Association of the Western District of Washington

Reply to: Federal Bar Association of the
Western District of Washington
P.O. Box 21006
Seattle, Washington 98111-3006

Telephone: (206) 624-9777

Website: www.fba-wdwash.org

2001 REGISTRATION FORM

Sign-up also available on our website: www.fba-wdwash.org

Name:

Michele A. Gammer, President
James A. Smith, Jr., Vice-President
Scott E. Collins, Treasurer

Steve Y. Koh, Secretary

Merrilee A. MacLean, Past President

WSBA #:

Firm/Office Name:

Address:

E-Mail:

Telephone:

New Member? Check Here: [_]

Facsimile:

New Address? Check Here: [_]

Dues:
([ $25 Annual Dues Payment Enclosed

(make checks payable to the Federal Bar Association)

Committee(s) On Which You Wish To Serve (check all applicable):

] Admiralty
Chair:  James R. Woeppel (206-624-2650)

(L] Alternative Dispute Resolution
Chair:  Thomas J. Brewer (206-623-5321)

(] Appellate Practice
Chairs: Camden M. Hall (206-447-8951)
Michael B. King (206-223-7046)

[_] Bankruptcy
Chairs: Tom McBride (206-892-3218)
Flint W. Murfitt (206-706-5599)

[] Annual Program/CLE
Chair:  Todd D. True (206-343-7340)

[] Court Services Liaison
Chair:  Lish Whitson (206-695-4380)

[_] Ethics and Practice
Chairs: William J. Bender (206-623-6501)
Bruce E.H. Johnson (206-628-7683)
Allison S. Wallin (206-223-7094)

(L} Federal Appointments
Chair;  Jenny Durkan (206-622-8000)

(] Local Rules
Chair:  Carolyn Cairns (206-626-6000)

(L] Membership
Chair;  Donald M. Currie (206-553-1565)

[_L] Pro Bono Panel
Chair:  Valerie L. Hughes (206-583-8840)

(L] Website/Communications
Chairs: Anthony L. Rafel (206-624-3600)
Allison S. Wallin (206-223-7094)
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