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My term as President of the Federal Bar Association 
of the Western District of Washington (FBA-

WDWA) began with what I am sure will be one of its 
high points: presiding over the Annual Dinner last 
December. For many members, the Annual Dinner, 
along with the Federal Practice CLE that takes place the 
same day, is their main contact with the FBA-WDWA. 

President’s Message

While the Annual Dinner is a wonderful 
tradition in this District, one that I 
believe is unique within the Ninth 
Circuit and possibly beyond, the FBA-
WDWA is, of course, much more than 
just the dinner. The FBA-WDWA offers 
many opportunities for service to the 
community, the court, and the bar, and 
I hope you will take advantage of some 
of them.

The need for pro bono representation 
in federal court is greater than ever. The 
FBA-WDWA’s Pro Bono Panel helps fill 
this need, providing representation to 
civil rights plaintiffs who cannot afford 
a lawyer while at the same time giving 
valuable professional experience to the 
lawyers who participate. The FBA-WDWA 
Pro Bono Committee first screens pro se 
cases to decide whether to recommend 
appointment of counsel. The court then 
reviews the Committee’s recommendation 
and directs appointment of a lawyer from 
the Pro Bono Panel in those cases where it 
determines that the claims appear to have 
merit and that representation by counsel 
would be helpful. The court clerk then 
contacts lawyers on the panel until one 
is found who can take the case. Joining 
the panel does not commit you to take a 
case whenever the call comes; you may 
decline if your schedule does not permit 
you to take a case. If the case involves an 
area of law that is new to you, the Pro 
Bono Committee will help find a mentor 
to work with you. The court has funds to 
cover some litigation expenses. 

In addition to the satisfaction of helping 
out a needy plaintiff and gaining the 

appreciation of the Court, a pro bono 
case will often give the appointed lawyer 
courtroom experience. While there are 
no guarantees, it has been observed that 
judges grant oral argument more often 
in cases where a lawyer has taken the 
case on a pro bono basis, and of course 
some cases go to trial.

If this has inspired you to sign up, go to 
www.fba-wdwash.org/pro_bono_
application.php and fill out the 
application to join the Pro Bono Panel.

If an entire pro bono case is too much for 
you to take on, sign up for the Federal 
Civil Rights Legal Clinic. The Clinic 
helps pro se plaintiffs with employment 
discrimination, disability, housing, prison 
misconduct, and excessive force claims 
to navigate federal court and prosecute 
cases on their own. If you are not familiar 
with these areas of law, the Clinic is an 
opportunity to learn and expand your 
legal horizons. To volunteer for the clinic, 
contact its director, the tireless Tracy 
Morris, tracymmorris@comcast.net. 

The FBA-WDWA’s committees offer 
further opportunities for service. The 
Criminal Law Committee, under the 
leadership of Kris Costello and Tessa 
Gorman, for example, recently hosted 
a “Federal Court Youth” community 
outreach program in Judge Richard 
Jones’s Courtroom, in which youth 
from a YMCA program learned about 
and discussed contact between young 
people and law enforcement. 

The Ethics and Practice Committee, 
under the leadership of Merrilee McLean, 

is offering a professional development 
program for younger lawyers on such 
topics as commencing federal cases, 
brief writing and motion practice, and 
bankruptcy for non-bankruptcy lawyers. 
The Committee could use the help of 
more experienced lawyers. 

Other FBA-WDWA committees offer 
the opportunity to get involved in 
such areas as bankruptcy, appellate 
practice, intellectual property, and 
local rules, among others. To get in 
touch with the chairs of any of these 
committees, visit the FBA-WDWA 
website at www.fba-wdwash.org. 

When you visit the FBA-WDWA 
website, you will notice that it has been 
completely redesigned and has much 
more content than previously. The 
new site went live in March of 2008, 
the result of many hours of work by 
Duncan Manville (past co-chair) and 
Joanna Plichta Boisen (current co-
chair with Chris Emch) of the Website 
and Communications Committee 
and our Past President Tracy Morris. 
I thank them for their dedication to 
this project, which will serve the FBA-
WDWA for many years to come. 

Stuart Dunwoody is the President of the FBA-
WDWA. He is a partner at Davis Wright Tremaine 
and the Chair of the firm’s Intellectual Property 
practice group.

By Stuart Dunwoody
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By Judge Robert S. Lasnik

Chief’s Corner

With the recent selection of Magistrate Judge J. 
Richard Creatura to replace Judge J. Kelley Arnold, 

the Western District of Washington roster of active 
district and magistrate judges is set for the coming years. 
Between the end of 1998 and the beginning of 2009 we 
have replaced all seven active district judges and all five 
magistrate judges (one joined as the first to fill a new 
magistrate judge position in Tacoma).
Our judicial roster is diverse. Of these 
twelve federal judges, five came from 
superior court judgeships, three 
came from large law firms, one came 
from a small law firm, one was a sole 
practitioner and one was a deputy 
federal defender. Three are women, three 
are minorities and six are white males.

Our court has a national reputation 
for the quality of our judges, many of 
whom occupy leadership positions on 
important judicial committees within 
the Ninth Circuit and on a national 
level. In addition, our Clerk Bruce Rifkin 
is one of the most respected Court 
Executives in the nation and has served 
on too many committees to list in this 
article. He recently was added to both 
the national committee on Criminal 
Rules (chaired by our own Circuit Judge 
Richard Tallman) and the Ninth Circuit 
Public Information and Community 
Outreach Committee (previously 
chaired by your correspondent and now 
chaired by District Judge Marilyn Huff 
of San Diego).

I want to use this column to demystify 
various aspects of the federal court. 
Specifically, this column will explain 
how the chief judge is selected, when a 
federal judge can go on senior status, 
what the governing bodies are for the 
circuit and for judges nationally, and 
how our magistrate judges are selected. 

Selection of Chief Judge 
By statute, the chief judge is the most 
senior of the active district judges 
who is not yet sixty-five and has never 

been chief judge. When Judge Carolyn 
Dimmick went on senior status in 
1997 during the term of Chief Judge 
Jack Coughenour, the judges knew 
that whoever replaced her would be 
the next chief judge. That is because all 
of the other judges had either already 
been chief (Judge Rothstein and Judge 
Coughenour) or were or would be sixty-
five by the time Judge Coughenour 
finished his seven-year term in 2004. 
When I replaced Judge Dimmick in 
December of 1998, my fellow judges 
were especially eager to see not just 
what type of judge and colleague I 
would be, but also what kind of chief I 
would eventually make. 

Being chief judge is a great honor—
especially in a district like ours—but it 
is also a great responsibility. The chief 
judge is a trustee of the tremendous 
rapport we have in this district. The 
collegiality between district judges, 
senior judges and magistrate judges 
is part of what makes this district 
unique. While we do not have as much 
contact with our fellow judges in the 
Bankruptcy Court, here, too, we have 
a cordial and respectful relationship 
which is the exception, not the rule, 
across the country. 

There are many administrative tasks 
that require the chief’s attention, 
and, unlike some districts, here the 
chief retains a full caseload. One of 
the things that makes this possible in 
the Western District of Washington is 
that for twenty-six years – from Judge 
McGovern to Judge Rothstein to Judge 

Dimmick to Judge Coughenour to me 
– all chief judges have been well served 
by having Bruce Rifkin as our District 
Executive and Court Clerk. After 
speaking with other chiefs from across 
the country who have encountered 
problems with their court clerks, I 
appreciate just how fortunate my 
predecessors and I have been. 

The term as chief judge is a seven-year 
term which gives a judge sufficient time 
to leave his or her mark on the court. 
(The Coughenour Term is referred to as 
The Seven Lean Years followed by the 
Seven Bountiful Years of the Lasnik 
Term.)  Truly, I was very fortunate to 
have Chief Judge Coughenour include 
me in many important decisions he 
faced in the years leading up to my 
term. When he took me along to 
chief judge meetings, his grace and 
generosity in introducing me to other 
chief judges and signaling to them that 
I had his “seal of approval” paved the 
way for my acceptance. I am committed 
to do the same with Judge Marsha 
Pechman, who will become the next 
chief judge on September 1, 2011. I 
have assigned a number of important 
tasks to Judge Pechman, and her 
energy and drive to improve the way 
we do things indicate she will be an 
excellent chief judge.

Continued on page 14
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Profile of Judge J. Richard Creatura

When Judge J. Richard Creatura was in the ninth 
grade, he decided to try acting with a local theater 

production of Inherit the Wind, a play about the Scopes 
“Monkey” Trial. The case famously pitted preeminent trial 
attorney Clarence Darrow, who was defending John Scopes, 
against three-time presidential candidate William Jennings 
Bryan. The most memorable part of the production for 
Judge Creatura was listening to the two lawyers spar 
onstage during the trial scenes. It was this face-off that 
sparked his interest in a legal career.  

By Kelly Seaburg

Over the next forty years, Judge 
Creatura developed a diverse civil 
litigation practice that included 
business litigation, personal injury, 
discrimination, and class actions at a 
Tacoma-based law firm then known 
as Gordon, Thomas, Honeywell, 
Malanca, Peterson, & Daheim, PLLC 
(now Gordon Thomas Honeywell LLP). 
In March 2009, he stepped out of 
his role as a trial lawyer when he was 
appointed as a U.S. Magistrate Judge 
for the Western District of Washington 
in Tacoma following the retirement of 
Chief U.S. Magistrate Judge J. Kelley 
Arnold.1  Judge Creatura was sworn in 
on March 17, 2009, by his good friend, 
and former Gordon Thomas partner, 
U.S. District Judge Ronald B. Leighton. 

Early Years and Law School
Judge Creatura’s journey to the federal 
bench began in Redlands, California, 
where he was born and raised. His 
father, John, worked in commercial 
real estate and development, and his 
mother, Laura, ran her own travel 
agency. Judge Creatura’s only sibling, 
Lynda, still operates the family travel 
agency in Redlands. 

Judge Creatura’s gift for public speaking 
and debate became evident at a young 
age in Redlands. He was elected 
graduation speaker of his large public 
high school, and won a national speech 
and debate competition at the National 
Student Congress – his school’s first 

national championship. His involvement 
in speech and debate competitions 
continued in college. He initially 
enrolled in Claremont Men’s College, 
which is located about a half-hour from 
Redlands, but decided to transfer to 
Tufts University in Boston to finish his 
undergraduate studies. Judge Creatura 
had decided he “needed to grow a little,” 
and felt that moving across the country 
to Boston would provide him with the 
space he needed to develop. Like a plant 
that has naturally outgrown its pot over 
time, Judge Creatura wanted “to change 
pots.”  At Tufts, he double-majored 
in English and Political Science, and 
became the first member of his family to 
graduate from college. 

Before enrolling in law school, Judge 
Creatura worked for one year at a 
small law firm where he did everything 
from paint walls to draft pleadings. 
His experiences at the firm reinforced 
his decision to attend law school. His 
reasons for wanting to become a lawyer 
may have been more idealistic than 
practical at age fifteen, but through 
his substantial debate experience 
and undergraduate studies, he had 
developed a skill-set that made him 
well-suited for a career in the law. He 
explains, “my reasons for attending law 
school may have changed, but I never 
veered from the course.”  He enrolled 
in the McGeorge School of Law at the 
University of Pacific in Sacramento, 

California, and although he was just 
“trying to survive” law school, he 
quickly excelled. He served on the 
Board of Editors for the Pacific Law 
Journal, was awarded the Corpus Juris 
Secundum Award for “Most Significant 
Academic Achievement,” and graduated 
with honors in 1978. 

Judge Creatura met Anthony Kennedy, 
now an Associate Justice of the 
Supreme Court of the United States, 
during his second year at McGeorge. 
At the time, Justice Kennedy was 
serving as a Circuit Judge on the Ninth 
Circuit Court of Appeals and teaching 
evening courses on constitutional 
law at McGeorge. One morning, as 
Judge Creatura stumbled sleepily 
toward his evidence class after pulling 
an all-nighter working on the Pacific 
Law Journal, the Assistant Dean of 
Students crooked a finger at him. 
The Dean told Judge Creatura to go 
interview with Justice Kennedy for an 
internship, and said, “Rick, don’t screw 
it up.”  Judge Creatura did not screw 
it up, and he spent the next two years 
serving as Justice Kennedy’s intern. 
Judge Creatura remains in contact with 
Justice Kennedy to this day, and visited 
his chambers at the U.S. Supreme Court 
during a recent trip to Washington, D.C. 

Continued on page 16

Photo courtesy of Matt Hagen
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By Hozaifa Y. Cassubhai

New Evidence Rule 502

T     he risk of inadvertently producing documents subject to 
the attorney-client privilege or work product doctrine 

is a significant concern to litigants in discovery. That concern 
is particularly prevalent in the e-discovery era where the ever-
increasing volume of electronically-stored information (“ESI”), 
combined with the burdens inherent in screening such information, 
substantially increases the odds of inadvertent disclosure. As 
the growth and evolving nature of ESI transform the manner in 
which litigants handle document production, the rules governing 
discovery have struggled to keep pace with the change in practice. 
As a result, varying inconsistent standards have developed in 
different jurisdictions for governing when and to what extent 
waiver applies. That has all changed—at least in theory—with 
the recent passage of new Federal Rule of Evidence 502.

On September 19, 2008, former 
President George W. Bush signed into 
law a bill creating new evidentiary 
Rule 502 to provide a uniform 
standard in federal courts on waiver 
of privileged information and work 
product. The new rule helps heal 
the split between jurisdictions (and 
sometimes within jurisdictions) on 
the law governing waiver and resolves 
some of the gaps left open by the 2006 
amendments to the Federal Rules of 
Civil Procedure. But while adoption of 
a unified standard ends some of the 
ambiguity of the past, it is yet to be 
seen whether and to what extent the 
new standard will effect a change in 
privilege review processes. 

Background 
Prior to Rule 502’s adoption, courts 
employed one of three approaches 
in addressing inadvertent waiver of 
privilege—the strict, the middle-of-the-
road, and the lenient. Under the strict 
approach, any disclosure of protected 
materials was a waiver. Under the lenient 
approach, inadvertent disclosure was not 
a waiver. Under the middle-of-the road 
approach, courts determined waiver on a 
case-by-case basis, often through the use 

of a multi-factor balancing test. This latter 
approach was favored by most federal 
district courts, including those within the 
Ninth Circuit,1 arguably because it was, in 
part, best positioned to respond to rapid-
fire changes in technology. 

The explosion of ESI, even in run-
of-the-mill cases, has created new 
challenges for litigants in the discovery 
process. According to one estimate, 
“the average personal computer hard 
drive can easily store 60 gigabytes of 
data—or 60 stacks of paper 85 feet 
tall—and large organizations’ computer 
networks commonly store information 
in terabytes, each equivalent to 500 
million typewritten pages.”2  As each 
digital file is transferred from one piece 
of equipment to another (e.g., e-mail 
communications), the sheer volume 
of information that is potentially 
subject to discovery is exponentially 
augmented. “Deleted files,” “metadata,” 
“legacy data,” and “back-up data” 
further compound the problem.3

In response to the increasing costs, 
delays, and difficulties associated with 
pre-production review of ESI, the 
Rules Committee adopted a number 
of amendments in 2006.4 Federal 

Rule of Civil Procedure 26(b)(5)(B) 
now provides, for example, a process 
for retrieving inadvertently produced 
materials.5 Rule 26(f) now requires 
litigants to discuss during their 
initial Rule 26(f) Conference “any 
issues relating to claims of privilege 
or protection as trial-preparation 
material, including—if the parties agree 
on a procedure to assert such claims 
after production—whether to ask 
the court to include their agreement 
in an order.”6 These agreements may 
include so-called “claw back” and “quick 
peek” agreements designed to mitigate 
the costs of review and penalties for 
inadvertent disclosure of privileged or 
protected material.  

While the 2006 amendments assuaged 
some of the concerns associated with 
privilege review, they left open the 
question of what effect such production 
has on claims of privilege or work 
product protection. In light of such 
uncertainty, litigants continued to incur 
high costs out of fear that inadvertent 
disclosure of privileged material could 
result in a subject-matter waiver 
applicable not only to the present case 
but also to other cases and documents. 
Inconsistent rulings on the scope of 
waiver further contributed to that fear. 
Waiver fears also prompted producing 
parties often to make extravagant 
claims of privilege, which, in turn, 
contributed to protracted discovery 
disputes. New Rule 502 was enacted to 
address these issues. 

Limits Inadvertent Waivers of Attorney-Client Privilege and Work Product Protected Material

Continued on page 19
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“Um, can you help me?  I’m new here!”
By Kate Axtell

Whether you are newly admitted to practice or a fairly 
seasoned state court practitioner, first forays into 

federal court practice can be intimidating. For example, my 
first appearance in bankruptcy court was to enter a last-
minute, agreed order to continue a hearing. My task was 
to speak to the bailiff and enter the order on the record. 
I had entered plenty of orders, agreed and otherwise, in 
state court. Yet I sat in the courtroom for several minutes 
wondering whether it was appropriate to approach the 
bailiff during argument on other cases. I observed the 
other experienced attorneys in the courtroom, most have 
practiced in that court for many years, and no one else 
approached the bench. I also had another problem. I could 
not identify the bailiff. Luckily, a friendly face out in the hall 
gave me a quick tutorial on courtroom etiquette, and I was 
able to speak with the bailiff and enter the order gaffe free.

Ethics Sub-Committee Helps New Attorneys Navigate Federal Practice

For those new to the federal 
courthouse, the simplest tasks can 
create fear of embarrassing yourself 
or, worse, your client or employer. 
Where do I stand? Will I be able 
to find and work the technology if 
necessary?  It is the procedural or 
substantive aspects of federal practice, 
however, that can send a newer federal 
practitioner into a panic. Have I failed 
to file a necessary pleading under the 
local or federal rules?  Are my briefs 
written in a style persuasive to judges 
who employ law clerks to pore over 
every sentence and citation?

Fortunately, help is on the way. To 
aid attorneys in their early years of 

practice in the federal bar, the Ethics 
and Practice Committee has created 
the Professional Development Sub-
Committee (“Sub-Committee”). The 
Sub-Committee’s first project is to 
develop a quarterly CLE series on the 
“Nuts and Bolts of Federal Practice.”  
The series will include discussions on 
commencing cases in federal court and 
avoiding procedural pitfalls, law clerk 
perspectives on writing persuasively, 
and general motions practice in 
federal court. 

The Sub-Committee’s hope is that this 
project will not only alleviate some of 
the angst associated with commencing 
practice in federal court, but will also 

provide a forum in which attorneys 
with interest and initiative can develop 
their federal practice skills as well as get 
involved in the activities of the Federal 
Bar Association in the Western District 
of Washington. 

Because the Sub-Committee is currently 
“in development,” it welcomes any 
comments and suggestions on how to 
better serve the needs of attorneys new 
to the federal bar. For questions 
or ideas, please email me at 
katea@schweetlaw.com. 

Kate A. Axtell is an associate at Schweet 
Rieke and Linde, PLLC. Her primary areas 
of practice include commercial litigation and 
bankruptcy.
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Profile: New Chief Magistrate Judge Karen Strombom E-Discovery and the United States District Court 

Superior Court Judge Arthur Verharen finished presiding 
over an intense jury trial when he called Karen Strombom, 

one of the lawyers in the case, into his chambers. He was not 
interested in asking about her effective litigation strategy 
or her comprehensive briefing, but instead was curious: had 
she ever considered becoming a judge? Surprised, Judge 
Strombom replied that she was very happy being a partner 
in private practice, but she was also intrigued by Judge 
Verharen’s suggestion. She started meeting with several 
Superior Court judges to determine whether she wanted to 
pursue a career in the judiciary. After careful thought and 
consideration, Judge Strombom submitted her name to 
Governor Booth Gardner. “I was fortunate enough to have 
him select me, and I have always been happy I made the 
decision to apply,” she said. But Judge Verharen and Governor 
Gardner would not be the only two people who would see 
something very special in Judge Strombom throughout her 
career. There would be many others who would have the 
privilege of witnessing an extraordinary jurist in the making. 

By Joanna Plichta Boisen

Early Years
When Judge Strombom was twenty 
years old she decided to move to 
Olympia, Washington for a year. Her 
desire to move to Washington State 
started back in 1960 when she was just 
a little girl. Her father, who  had been 
a copilot of a B-24 bomber stationed in 
England during World War II,  joined 
the National Guard after the war. He 
was activated and stationed at Fort 
Lewis, and he moved is family to 
Tacoma for a year before returning to 
Wisconsin. Judge Strombom longed to 
move back to Washington, where she 
had spent a small part of her childhood.

Now an adult, Judge Strombom 
came out to Washington and started 
looking for legal secretary positions. 
She was hired at a law firm in Olympia 
called Parr, Alexander, Cordes and 
Sutherland, where an attorney named 
Gerry Alexander was practicing 
law. Justice Alexander, at that time 

a partner, quickly discerned that 
there was something special about 
Judge Strombom. Not only was she 
extraordinarily bright, but she also 
had intellectual curiosity and  a keen 
interest in court proceedings, often 
asking him to explain a process or 
procedure. “A few times she asked if she 
could come with me to the courthouse 
and watch me try a case,” said Justice 
Alexander.  “Although it was fairly 
unusual for a legal secretary to do that, 
looking back, it really foretold her 
budding interest in someday becoming 
a lawyer,” he said. For Judge Strombom, 
she simply felt that the more she 
learned about the practice of law, the 
more effective she would be in her job. 
It helped, too, that the person teaching 
her was a brilliant legal mind. “He was 
always more than willing to take time to 
explain things to me,” Judge Strombom 
said of Justice Alexander’s mentorship. 
It was after one of those sessions in 

1971 that Justice Alexander suggested 
she should seriously consider law school 
and pursue her passion for and interest 
in legal practice. 

Law School Years
To fulfill her promise to her parents 
that she would be away from college for 
only one year, Judge Strombom moved 
back home. Although she continued to 
work part-time as a legal secretary in 
various law firms, Justice Alexander’s 
encouraging advice would always be in 
the back of her mind. 

Three years later, in 1974, while 
Judge Strombom was continuing her 
undergraduate education in Madison, 
Wisconsin, she was also working part-
time as a typist in the Engineering 
Placement Office. She stood out to the 
Director of the Placement Office, who 
encouraged her to work hard and aspire 
for the office manager’s job. “That got 
me thinking,” said Judge Strombom, 
“there has to be something more to my 
life than that.”  Shortly thereafter she 
took the LSAT, applied to the University 
of Wisconsin Law School in Madison, 
and was accepted.

Law school was a rewarding experience 
that validated her early interest in the 
legal field. Although she heard all the 
horror stories about law school and 

Continued on page 22
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E-Discovery and the United States District Court 

There are at least three major differences between 
information that is stored electronically and 

information that is stored on paper that have increased the 
scope and difficulty of discovery: (i) electronically stored 
information (“ESI”) is characterized by exponentially larger 
volumes than paper documents, (ii) ESI is dynamic and can 
unknowingly be changed or deleted, and (iii) ESI may become 
unintelligible when separated from the system that created it.2

By Robert A. Medved
for the Western District of Washington—an Empirical Survey1

Originally, the Federal Rules of 
Civil Procedure only addressed 
the discovery of “documents” and 
“things.” As technology advanced, the 
use of computers and electronically 
stored information increased rapidly. 
Following those technological advances, 
the Federal Rules of Civil Procedure 
were amended in 1970 so the term 
“documents” would include “data 
compilations” and those amendments 
were interpreted to include information 
stored on a computer. As technology 
advanced further at an ever-increasing 
rate, ESI  became more dynamic and 
ubiquitous. It also became more difficult 
to shoehorn the ever-changing forms of 
ESI into the terms “documents” or “data 
compilations.”  The Federal Rules of Civil 
Procedure were amended again in 2006 
(“E-Discovery Rules”) to specifically 
address ESI.3

While the reported Zubulake v. UBS 
Warburg LLC decisions from the 
Southern District of New York4 enjoy 
a high profile in the ESI community, 
the United States District Court for 
the Western District of Washington 
(“Western District Court”) has in a 
low profile manner pragmatically5 and 
skillfully addressed ESI discovery both 
before and after the E-Discovery Rules 
became effective. This article reviews 
some of the E-Discovery Rules and 
surveys some of the Western District 
Court’s unreported orders that address 
ESI discovery. Because ESI issues can 
be very fact intensive, the survey 

focuses on briefly summarizing and 
highlighting a few issues presented in 
some of these orders. It is not intended 
to be comprehensive and does not 
attempt to analyze the orders it surveys. 
Rather, the survey is intended to serve 
as practical reference for practitioners 
who may be facing similar issues, and it 
provides some context and a framework 
upon which practitioners may assess 
the Western District Court’s approach 
to ESI discovery.

I. Early Disclosures of ESI
A. The E-Discovery Rules – Early 
Disclosures of ESI

The E-Discovery Rules direct the parties 
to address ESI discovery issues at the 
very outset of litigation. As soon as 
practicable after a lawsuit is filed, the 
parties must confer and discuss any 
issues relating to the preservation of ESI 
and develop a proposed discovery plan. 
The discovery plan must state the parties’ 
views on any issues about disclosure or 
discovery of ESI, including the form or 
forms in which it should be produced and 
any issues about claims of privilege or 
protection of trial-preparation materials. 
Then each party must, without awaiting 
a discovery request, provide to the other 
parties a copy—or a description by 
category and location—of all ESI that 
the disclosing party has in its possession, 
custody or control and may use in 
support of its claims or defenses. The E-
Discovery Rules allow, but do not require, 
the court’s scheduling order to include 
provisions for disclosure or discovery of 

ESI and any agreements the parties reach 
for asserting claims of privilege, or of 
protection as trial-preparation materials, 
after the production of the privileged or 
trial-preparation materials.6

B. Western District Court Unreported 
Orders – Early Disclosures of ESI

In Reiman v. Does 1-1000,7 Judge Robert 
J. Bryan considered the plaintiff’s 
request for the issuance of a Fed. R. Civ. 
P. 45 subpoena directed to a non-party. 
Judge Bryan: (i) commented that the 
“subpoena appears to be an attempt to 
engage in premature discovery” since 
“the period for discovery…has not 
yet commenced”; (ii) found that the 
plaintiff had not fulfilled the Fed. R. 
Civ. P. 26(f) requirement to confer prior 
to seeking discovery; and (iii) concluded 
that “[a]bsent an order authorizing 
early discovery, the plaintiff’s request 
for a subpoena should not be granted.”  
Judge Bryan then denied the plaintiff’s 
request for a subpoena. 

In Tilton v. McGraw-Hill,8 Chief Judge 
Robert S. Lasnik considered the 
defendants’ motion to dismiss based 
upon the plaintiff’s conduct during 
discovery. That motion presented an 
issue of first-impression—i.e., whether 
a party is required to produce e-mails 

Continued on page 25
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By David Bukey and Tracy Morris

Brave New World?
The Financial Crisis, A Shrinking World and Changing Privacy – The Annual District Meeting and CLE

Following the plenary panel 
presentations, the audience received 
informative reports from the Ninth 
Circuit Court of Appeals’ newest 
member, Judge N. Randy Smith, and 
from Chief Judge Robert S. Lasnik, 
and Chief Bankruptcy Judge Karen 
Overstreet. A well-attended swearing-
in ceremony for new members of the 
federal bar and a hosted reception in the 
Courthouse lobby rounded out a great 
“Law Day” District Annual Meeting. 

Financial Panel 
“We know things are bad when the 
bankruptcy judges are in the lead on 
panel presentations,” joked Chief Judge 
Overstreet as she prepared to moderate 
what she called a “grim” discussion 
of the current financial crisis. Shortly 
thereafter Dr. William Rule, Senior 
Economist from the Bankruptcy Judges’ 
Division of the Administrative Office 
of the United States Courts, presented 
an insightful analysis of the events 
leading up to the current crisis. He also 
speculated about the future, illustrated 
by numerous graphs typically pointing in 
a downward direction. Assistant United 
States Attorney Carl Blackstone gave a 
frank overview of the Department of 
Justice’s enforcement role and outlined 
anticipated changes, especially with 
respect to the direction in which his 

office is headed. Civil litigator Parker 
C. Folse III rounded out the panel with 
an overview of the challenges and 
opportunities that the financial collapse 
presents for civil litigants.

International Panel
A panel in international law was 
brilliantly moderated by Professor 
Helen Stacy of Stanford Law School, 
who moderated a similar panel at the 
Ninth Circuit Judicial Conference last 
summer. The first speaker was J. H. 
Jerry Zhu, a leader of Davis Wright 
Tremaine’s China practice. Mr. Zhu, the 
first mainland Chinese-American to 
become a partner of a major American 
law firm, described the growth and 
evolution of that practice over the past 
twenty-five years. Seattle criminal 
defense attorney Irwin Schwartz 
outlined the procedures available to the 
government under the Mutual Legal 
Assistance Treaties and the challenges 
they pose for defense counsel. 
Renowned Seattle class action attorney 
Steve Berman outlined the evolving law 
for tort practitioners under the Alien 
Tort Claims Act, and Microsoft’s Lydia 
Tamez described the unique challenges 
immigration laws pose for businesses 
with international practices. Professor 
Stacy concluded by masterfully weaving 
the threads of the discussion together.

Privacy Panel
Nationally recognized privacy expert, 
Assistant United States Attorney Peter 
Winn, brought together a terrific group 
of experts to discuss cutting-edge privacy 
issues currently facing practitioners. 
Mark Howitson, Deputy General Counsel 
of Facebook, explained the issues faced 
by social networking sites and described 
how this arena is changing almost daily. 
Perkins Coie partner Al Gidari handled 
the ethics portion of the presentation, 
exploring the risks and challenges facing 
practitioners, especially when dealing 
with the Internet. Loyola University 
School of Law Professor Aaron Caplan 
wrapped up the session by examining 
civil liberties challenges associated 
with the changing law on privacy. Mr. 
Winn tied together this discussion 
with his perspectives on the historical 
underpinnings of and changing 
expectations relating to privacy in 
our society.  

The event was a great success and 
the Western District’s Ninth Circuit 
Lawyer Representatives look forward 
to planning another strong program for 
2010. For more information about next 
year’s Annual Meeting and CLE, please 
visit www.fba-wdwash.org. Please note 
the date for the 2010 Meeting is yet to 
be determined. 

Tracy M. Morris, Immediate Past President of the 
FBA - WDWA serves as the Co-Chair of the Ninth 
Circuit Lawyer Representatives along with David B. 
Bukey, who practices criminal defense law in Seattle.

Photo Gallery

At the sold out Western District of Washington Annual  
Meeting and CLE on May 1, 2009, attendees were treated 

to three stellar panel presentations on some of the timeliest 
issues facing federal practitioners. The Western District’s 
Ninth Circuit Lawyer Representatives brought together 
panels of experts from varied backgrounds in academia, 
private practice, the corporate world, government, and the 
judiciary to discuss the umbrella topic of “Brave New World?” 
as it relates to (1) the current financial crisis, (2) the shrinking 
world and international law principles that apply to it, and 
(3) changes in privacy law brought about by technological 
revolutions and changing priorities in the world of privacy. 

Helen Stacy, Steve Berman, and Irwin Schwartz.
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Photo Gallery
The Federal Bar Association of the Western District of Washington celebrates 
another successful year at the 25th Annual Federal Practice CLE and Dinner, 

at the Fairmont Olympic Hotel in Seattle on December 10, 2008

John Congalton, Mark Johnson, George Bassett, Jim Woeppel Michelle Wilson, Scott A. W. Johnson

Bird’s eye view of the grand ballroom at the 
Fairmont Olympic Hotel in Seattle

Judge Mary M. Schroeder

John Congalton, Duncan Manville, Merrilee MacLean, Steve Y. Koh, Joanna Plichta Boisen, 
Renee Warren, Alex Baehr

Photos courtesy of Mary Grace Long and Craig Perry-Ollila
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Photo GalleryPhoto Gallery

Jane Noland, Judge Thomas S. Zilly, Michael Withey

Stuart Dunwoody, incoming President, giving Tracy Morris a thank you gift for 
her tireless efforts as the outgoing President

Sim Osborn, Ron Perey

Merrilee MacLean

Lish Whitman, Kris Costello, Richard Mitchell

Linda Greenhouse, a Pulitzer Prize winning 
reporter who covered the United States 

Supreme Court for nearly three decades for 
The New York Times
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Photo Gallery

Judge Benjamin Settle, Judge Richard C. Tallman, Bruce P. BabbittStuart Dunwoody, Cathryn Campbell

Chief Judge Robert S. Lasnik

Benjamin Justus, Thomas Breen Bruce Leaverton , Warren Rheaume, Karl Quackenbush 

David East, David Burman Front: John Chun, Chris Wion; 
Back: James Smith, Paul Kundtz, 

George Frasier  (from left to right)

Photos courtesy of Mary Grace Long and Craig Perry-Ollila
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Senior Status
Senior status is a form of semi-
retirement for Article III judges. 
When can a district judge go on senior 
status?  The answer is a bit of a riddle. 
No judge can go on senior status until 
that judge turns sixty-five. But not 
all judges who turn sixty-five can go 
on senior status. The key is the Rule 
of Eighty. If a judge’s age plus that 
judge’s term as an Article III judge 
adds up to eighty, that judge can go on 
senior status. For Judge Pechman, for 
instance, when she turns sixty-five, 
she will have more than fifteen years 
on the federal bench and she will be 
eligible to go senior on her sixty-fifth 
birthday. On the other hand, because 
Judge Settle was appointed to the 
federal bench when he was sixty 
years old, his age plus time on the 
bench will not equal eighty until his 
seventieth birthday.  

There is no requirement that a judge 
go on senior status when that judge is 
eligible to “go senior”. If the judge does 
elect senior status, he or she sends 
a letter to the President informing 
him of when he will “go senior” and 
that starts the process of replacing 
that judge. We could not handle our 
caseload in this district without the 
assistance of our senior judges. Judge 
Dimmick, Judge Zilly, and Judge 
Coughenour in Seattle and Judge 
Bryan and Judge Burgess in Tacoma 
are all handling significant numbers 
of cases, and Judge McGovern still 
contributes his wisdom and experience 
in judges’ meetings.

While some members of the bar think 
of senior judges as “retired”, that is not 
accurate. A senior judge has the option 
to retire, but it is a testament to the 
commitment of our judges and to their 

love of their jobs that all district judges 
in Western Washington who have opted 
to take senior status continue serving 
the community even though they could 
receive the same salary by retiring and 
leaving the bench.

If a chief judge becomes eligible to 
take senior status at sixty-five, he 
can either elect to serve out the full 
seven-year term as Chief Judge (as 
long as the term ends before they 
reach seventy) and put off going senior 
or step down as chief judge and take 
senior status. However, one cannot 
be chief judge and a senior judge 
simultaneously.

Magistrate judges do not have a 
senior status option, but they can 
go on “recall status” and assist us by 
covering calendars when full-time 
magistrate judges are not available. 
Both Judge John Weinberg and 
Judge J. Kelley Arnold are on recall 
status and “for free” provide essential 
flexibility for us to cover calendars. 
(While recalling elected officials means 
they lose their positions, recalling 
magistrate judges means they retain 
their positions.)  

Governing Bodies of the Courts
Congress created what is now the 
Judicial Conference of the United 
States in 1922. Its role is to serve 
as the principal policymaking body 
concerned with the administration 
of the U.S. Courts. Its original name 
was the Conference of Senior Circuit 
Judges, and no district judges were 
members until Congress added them 
in 1959. The Chief Justice of the 
United States is the presiding officer 
of the Judicial Conference and the 
membership is comprised of the chief 
judge of each judicial circuit, the Chief 
Judge of the Court of International 
Trade and one district judge from each 
of the regional judicial circuits. Given 
the way chief judges of the circuit 
are selected (see above), and given 
the longevity of Chief Justices of the 

Supreme Court, this is a body that is 
comprised of experienced judges. In 
addition, it has the proportionality 
problems of the U.S. Senate, where 
states receive equal representation 
despite wide population disparities. 
The Ninth Circuit, with by far the 
largest number of judges and cases, has 
the same number of representatives as 
the First Circuit, the smallest circuit in 
the country.

Each of the circuit courts has its own 
governing body, called the Judicial 
Councils. The Judicial Council of the 
Ninth Circuit consists of the Chief 
Judge, who is Chair, five circuit 
judges (including one senior judge) 
and five district judges (including 
one senior judge). To make sure 
district courts of different sizes have 
adequate representation, the circuit 
council adopted a new system which 
ensures that the chief judge of the 
Central District of California (by far 
the largest district) is always on the 
council and that small, medium and 
larger districts have representation on 
a rotating basis within those courts. I 
will complete a two-year term in June 
and my replacement will be Chief Judge 
Roger Hunt of the District of Nevada, a 
comparably sized court. 

The Ninth Circuit Judicial Council’s 
mission is “to support the effective and 
expeditious administration of justice 
and the safeguarding of fairness in the 
administration of the courts within the 
circuit. To do so, it will promote the 
fair and prompt resolution of disputes, 
ensure the effective discharge of court 
business, prevent any form of invidious 
discrimination, and enhance public 
understanding of, and confidence in, 
the judiciary.”  

Selection of Magistrate Judges
Our United States Magistrate Judges 
perform important functions in the 
United States justice system. (Please 
do not call them “magistrates”—
although that is a respected term 

Continued from page 4

Chief’s Corner

“When can a district judge 
go on senior status? The 

answer is a bit of a riddle.”
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in other countries, the proper title 
“magistrate judge” appropriately 
recognizes that they are full-fledged 
judicial officers.)  In criminal cases 
they handle first appearances, 
determine bail or release status, 
do arraignments, conduct certain 
evidentiary hearings and take pleas 
in felony cases and handle all aspects 
of misdemeanor criminal cases. In 
addition, they handle referrals from 
district judges on habeas corpus and 
social security cases and conduct civil 
trials where the parties consent to 
utilize a magistrate judge. 

Magistrate judges also do many 
settlement conferences, serve 
as discovery masters and handle 
misdemeanor and traffic violations that 
occur on military bases and in national 
parks. In addition to our five full-time 
magistrate judges (three in Seattle and 
two in Tacoma), we have two part-time 
magistrate judges—one in Vancouver 
and one in Bellingham. The part-
time magistrate judges (who also are 
allowed to have private law practices) 
have a more limited role but handle 
first appearances in criminal cases, 

are available to review search warrant 
applications and handle violations 
calendars from the national parks and 
military bases.

When an opening occurs, the court 
selects a committee to review and 
interview candidates for this position. 
By statute, there must be at least 
seven people on the selection panel 
with at least two non-lawyers. No 
active or former federal judges are 
allowed to be on the selection panel. 
When identifying a replacement for 
Judge Arnold upon his retirement 
earlier this year, we appointed former 
Pierce County Superior Court Judge 
Frederick (Fritz) Hayes to chair the 
committee. Former King County 
Superior Court Judge Robert Alsdorf 
chaired the last selection committee in 
Seattle to replace Monica Benton when 
she became a King County Superior 
Court judge in 2008. Both the United 
States Attorney and the Federal Public 
Defender (or their designees) serve on 
the panels along with other members 
of the bar.

The selection panel’s job is to forward to 
the court up to five finalists who then 

are interviewed by the entire court (this 
is actually even more intimidating than 
it sounds), and the judges then make 
their selection. All federal judges—
active district and magistrate judges 
and senior district judges—have a vote 
in this selection process. Magistrate 
judges serve an eight-year term, and 
that term can be renewed.

There is no requirement under law for 
a district to have a chief magistrate 
judge, and we did not have one 
until 2004 when the court decided 
we were now big enough to justify 
a chief. Judge J. Kelley Arnold was 
unanimously selected as the first chief 
magistrate judge and upon his recent 
retirement, his colleague Judge Karen 
Strombom was unanimously selected 
to replace Judge Arnold as chief 
magistrate judge.

We appreciate the dedication and 
hard work of all those who work in 
our district, and we look forward to 
another busy year in the Western 
District of Washington.

Robert S. Lasnik is Chief Judge of the U. S. District 
Court in the Western District of Washington.
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Judge Creatura’s own career path did 
not emerge until his third year of law 
school when he was asked to conduct 
a voir dire session in his trial advocacy 
course. At that moment he felt like 
“the skies opened up!  I realized this 
is what I should do. I should be a 
trial lawyer.”  He decided to join his 
school’s trial advocacy team, which 
later took third place at the American 
College of Trial Lawyers National 
Competition in Houston. 

Law Practice 
Immediately after law school, Judge 
Creatura’s trial advocacy coach, Leroy 
Tornquist, offered him an assistant 
professorship to teach legal research 
and writing at the Willamette College 
of Law, where Tornquist had recently 
been appointed dean. During the next 
year, Judge Creatura helped Tornquist 
develop a successful trial advocacy 
program at Willamette, and continued 
to learn from his former coach. After 
a defeat at a regional competition, 
Tornquist simply told their team, “This 
is not the last time you are going to 
lose.”  It was a lesson Judge Creatura 
never forgot. Through this experience 
Judge Creatura learned that “how you 
survive the losses is a better indicator 
of the quality of your legal advocacy 
than how you deal with wins. You don’t 
win them all.” 

After a year as a professor, Judge 
Creatura joined Gordon Thomas as 
an associate in 1979. Judge Leighton 
had joined the firm a few years earlier, 
and called Judge Creatura a “natural 
fit for our firm.”  Judge Creatura and 
Judge Leighton were both mentored 
by the same lawyer at Gordon Thomas, 
Warren Peterson. They also formed 
bonds that went beyond partnership. 
“We were orphans together at Gordon 
Thomas because our families lived 
far away,” Judge Leighton explains. 
“We spent time together over the 
holidays…I have memories of Rick 
cooking his favorite Italian dishes to 
share with everyone.”

Family and Personal Life
Judge Creatura met and married 
his wife, Theresa, shortly after 
joining the firm. They have now been 
married twenty-six years. Theresa 
currently works as a paraeducator at 
the Discovery Elementary School in 
Gig Harbor. The eldest of their three 
children, Lauren, is a former thespian 
who has acted in two plays with her 
father. Last year they appeared together 
in their church’s production of Inherit 
the Wind, in which Judge Creatura was 
cast as Clarence Darrow’s character, the 
part that first inspired him to pursue 

a legal career. Lauren now attends 
the University of Redlands. Their 
son, David, attends Pacific Lutheran 
University in Tacoma and is interested 
in political science. The youngest, Lisa, 
attends high school in Gig Harbor and 
is interested in pursuing a career in 
international business at the University 
of Portland. The Creatura family 
has lived on Fox Island for the last 
seventeen years. 

While raising their children, the 
Creaturas emphasized the importance 
of serving others and giving back to the 
community. For example, after a recent 
trip to Peru, the family became involved 
in a Peruvian earthquake victim relief 
effort. Raising money for charitable 
causes by competing in athletic events, 
particularly for the Leukemia and 
Lymphoma Society Team in Training, 

has also become a family tradition. 
Judge Creatura has personally 
completed five marathons, most for 
the Team in Training. He has also 
completed the 100-mile Tour de Tucson 
on a tandem bike with each of his two 
daughters. Judge Creatura makes time 
for exercise by rising at 4:20 a.m. each 
morning, and working out with friends 
at the local YMCA.

Perhaps one of Judge Creatura’s most 
impressive athletic accomplishments 
is his completion of RAMROD, which 
stands for “Ride Around Mount Rainier 
in One Day.”  It is an infamously 
grueling course that covers 154 miles 
and 10,000 feet of climbing in a single 
day. Despite these achievements, 
Judge Creatura remains humble about 
his athletic ability and would rather 
discuss his struggles during high school 
football. “I was a 150-pound weakling, 
and I tried to be a linebacker. One day 
the coach sat me down and said ‘Rick, 
you are small, but you are slow. Take 
up another sport.’”  He laughs. “So I 
took up tennis…then in law school, I 
started running. Eventually, my wife 
Theresa bought me a bike.”  Despite the 
evidence to the contrary, he insists, “I 
am not very good at it.”

Judge Creatura, however, is undeniably 
good at trial work. During his first year 
as an associate he had approximately 
twenty bench trials, and he tried his 
first case before a jury in his second 
year. The jury trial involved 120 houses 
painted with an oil-based stain that had 
come off due to seasonal temperature 
variations. Judge Creatura represented 
a contractor who sued the maker of 
the stain, which did not penetrate 
the wood. It was a complicated 
case involving multiple parties and 
claims, and he spent weeks preparing 
suggested jury instructions. Even 
though the other attorneys in the 
case were far more experienced, Judge 
Staples adopted his jury instructions, 
and he won the case. This was the first 
of many trial victories to come.

“Like Michael Jordan 
making that game-winning 
shot, a minister delivering 
his sermon, an actor in his 

death scene...those apex    
moments have come to me 

more in the courtroom than 
anywhere else.”

- Judge J. R. Creatura

Continued from page 5

Profile of Judge J. Richard Creatura



Summer 2009     17

Role as an Advocate
Over the years, Judge Creatura refined 
his trial skills and became a master of 
his presentation. Andrea McNeely, a 
partner at Gordon Thomas, explains 
that “Rick has the ability to nail the 
most important element of the trial, 
and communicate that element to the 
jury in a way they can understand.”  For 
example, “many lawyers use PowerPoint 
to just repeat what they have already 
said, but Rick uses it to tell a story. He 
puts the spotlight on the attorney and 
the visual at the same time.”  Judge 
Creatura admits there will inevitably be 
moments when he will miss his prior 
role as an advocate. He says, “there is 
something about being in the courtroom 
and trying to give a clear picture to the 
jury, and doing it with all the tools of 
the trade, using your research and your 
visuals...it is like a conductor using 
an orchestra to present your case to 
the jury.”  For Judge Creatura, “it is a 
supreme moment. Like Michael Jordan 
making that game-winning shot, a 
minister delivering his sermon, an actor 
in his death scene…those apex moments 
have come to me more in the courtroom 
than anywhere else.”

It seems every lawyer who has practiced 
with Judge Creatura is eager to share 
a great story about one of his trials. 
Stephanie Bloomfield, another partner 
at Gordon Thomas, recently tried an 
employment discrimination case with 
Judge Creatura. She reflects that “the 
weeks leading up to trial can be tough 
because there is so much work to do and 
never enough hours in the day, so you 
wind up working day and night. But Rick 
kept dropping by my office to ask my 
opinion about various photographs of 
tornados, which he was incorporating 
into his opening statement as a 
metaphor. He’d ask me, ‘Isn’t this fun?’  
He has a real passion for trial work.”  The 
jury ultimately sided with their clients, 
and Ms. Bloomfield now has Judge 
Creatura’s tornado photograph framed 
on a wall in her office. 

Another trial that exemplified Judge 
Creatura’s polished presentation 
skills involved a petroleum products 
distribution company client, also 
known in the trade as a “jobber,” who 
was sued for allegedly violating the 
Franchise Investment Protection Act 
and illegal pricing practices. Bradley 
Buckhalter, a former Gordon Thomas 
partner, served as Judge Creatura’s 
second chair during the trial. Mr. 
Buckhalter explains that Judge 
Creatura presented a graphic of a barrel 
of oil that represented all the money 
earned by the various businesses 
involved in the sale of a gallon of gas 
by a retail station. Judge Creatura 
emphasized the small size of his 
client’s share, two cents, by repeating, 
“remember jury, our two cents,” 
throughout the entire trial. Ultimately, 
the jury awarded the plaintiff nothing, 
and awarded their client unpaid 
invoices. Mr. Buckhalter describes 
Judge Creatura as a “perfectionist when 
it comes to his presentation. He is not 
one to just do something good enough; 
it will always be as close to perfect as 
he can get it, whether it involves his 
litigation practice or a decision he will 
be rendering on the bench someday.” 
According to U.S. District Judge Robert 
J. Bryan, it is precisely Judge Creatura’s 
attention to detail that made him “one 
of the best trial lawyers anywhere. Trial 
lawyers don’t come any better.”  Judge 
Bryan believes that in addition to Judge 
Creatura’s talent, memory, and likeable 
courtroom manner, he distinguishes 
himself by showing how much “he cares 
for his clients.”  In his first case before 
Judge Bryan, “Rick simply out-lawyered 
the other side. They did not know 
what hit them.” Judge Bryan’s advice 
for lawyers who appear before Judge 
Creatura is to “be prepared. He will 
likely know more about their case than 
they do.” 

Mentor and Leader
In addition to trial work, Judge 
Creatura enjoyed mentoring young 

attorneys at Gordon Thomas. In 
particular, he valued the energy and 
enthusiasm young lawyers contributed 
to every case. According to Judge 
Creatura, “to see the world through 
their eyes is so rewarding. When you 
work with young lawyers, you get so 
much back from them. I probably get 
more out of it than they do. It is the 
mutual giving that makes it work so 
well – it is enriching for everyone.”  
Most of all, he found it “fulfilling to 
watch them develop as attorneys, and 
as professionals.”  

Both Mr. Buckhalter and Ms. 
McNeely worked for Judge Creatura 
as associates and considered his 
mentorship an invaluable part of their 
career development. Mr. Buckhalter 
explains, “Rick was demanding, but 
also patient. He made sure I was 
on the right path, working with 
the right folks, and doing the right 
kind of work.”  Ms. McNeely agrees, 
“Rick always gave very detailed and 
specific feedback. He would pass on 
the ‘Creatura Standard of Excellence’ 
without being demoralizing.”  Ms. 
McNeely felt obliged to thank Judge 
Creatura one day for all the time he 
spent helping young lawyers with 
their careers, and in response he told 
her, “he hoped I would pass it along 
and do the same for someone else. He 
described his own mentor, Warren 
Peterson, and how much he had 
learned from him. He had resolved to 
pass it along to future lawyers.”  

In addition to his legal work and 
mentoring, Judge Creatura has held 

“Serving on the federal 
bench is an honor, and an 
amazing opportunity to 

give back to the profession 
that has served me so well 

over the years.”
- Judge J. R. Creatura
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numerous leadership positions. He has 
served as chair of Gordon Thomas’s 
Commercial and Environmental 
Litigation Group, Practice Committee, 
and Board of Directors. He was 
appointed Master of the Robert J. 
Bryan Chapter of the American Inns 
of Court in 1998, and currently serves 
as a member Emeritus. In 2003, he 
was inducted as a member of the 
American Board of Trial Advocates. 
Judge Creatura has also served as a 
Washington state bar examiner for 
the last twenty years, and a frequent 
seminar speaker on trial techniques and 
business litigation for the Washington 
State Bar Association.

History of Service to the 
Ninth Circuit
He also devoted substantial time and 
energy serving the Ninth Circuit. For 
example, he was selected to serve 
on the Advisory Board of the Ninth 
Circuit, as well as the Ninth Circuit 
Advisory Committee on Rules. He was 
chosen by the federal judges of the 
Western District of Washington as 
one of nine lawyer-representatives to 
the Ninth Circuit Judicial Conference, 

and was selected as Vice-Chair in 
1998 and Chair in 1999. From 1995 
to 2000, Judge Creatura acted as a 
lawyer representative on the Western 
District of Washington’s Civil Justice 
Reform Act Committee, which made 
recommendations for the more 
efficient operation of the federal 
courts. He has also served as a member 
of the Lawyer Representative Chair 
Committee, which involves working 
with the Chief District Judges and 
Circuit Executive Committee on 
various Ninth Circuit projects. 

Even in light of this extensive record, 
the greatest evidence of Judge 
Creatura’s commitment to service 
seems to be his recent decision to leave 
his civil litigation practice to take the 
bench. Judge Creatura explains that 
“serving on the federal bench is an 
honor, and an amazing opportunity 
to give back to the profession that 
has served me so well over the years.”  
Judge Leighton believes Judge 
Creatura’s interest in the magistrate 
judge position was motivated by “his 
desire to serve our country in some 
capacity…the federal family is a great 
group of folks, we don’t suffer much. 
But you are not here for the money. 
We are so fortunate to have someone 
of Rick’s caliber interested in this job.”  
Judge Leighton is also confident that 
any challenges Judge Creatura will face 
in his early days on the bench will be 
quickly overcome. 

Judge Creatura recognizes the 
tremendous responsibility that 
accompanies his new position. He 
explains that “a judge does not 
want to take center stage. The most 
important thing a judge can do is 
be humble because you are passing 
judgment on someone else. I believe 
the most important qualities for 
a judge are humility, honesty, and 
complete integrity…you strip away all 
the bravado that goes into a practice, 
because you are trying to make the 
right decision. I feel a tremendous 
responsibility to fulfill that trust.” 

It seems appropriate that his former 
partner, Ms. Bloomfield, employs a 
metaphor from the theater to describe 
Judge Creatura’s appointment to the 
federal bench. She says, “Rick loves 
the theater, and the theater of the 
courtroom. The star of the show has 
now become the director. He will be a 
tremendous asset to the bench.”  The 
Western District of Washington is 
fortunate that one of its shining stars has 
joined the ranks of its prestigious jurists. 
1Judge Creatura feels “incredibly fortunate” that his 
legal secretary of nineteen years, Sandy Claggett, 
has agreed to serve as his judicial assistant.  He has 
also inherited experienced support staff from Judge 
Arnold.  His law clerk, Erick Sabo, and courtroom 
deputy, Kelly Miller, both served Judge Arnold for 
the last fourteen years.  His pro se law clerk, Marty 
Wyckoff, also worked with Judge Arnold for the last 
nine years. 

Kelly Seaburg is Law Clerk to the Honorable John L. 
Weinberg in the Western District of Washington.

“We are so fortunate to have 
someone of Rick’s caliber 

interested in this job.”
- Judge R. Leighton
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New Evidence Rule 502
Continued from page 6

Summary of Evidence Rule 502
The new rule applies to all proceedings 
commenced after the date of 
enactment (September 19, 2008) 
and, where “just and practicable,” to 
proceedings pending on that date. The 
rule does not affect the underlying 
substantive law of privileges or work 
product protection. 

The Salient Section of Rule 502:  
Subsection (b)

Subsection (b) is the rule’s core 
provision. Under this section, 
inadvertent disclosure in connection 
with a federal proceeding or to a 
federal agency or office will constitute 
a waiver in a federal or state 
proceeding only where the disclosing 
party did not take reasonable steps to 
prevent the disclosure and promptly 
rectify the error. 

Reasonable steps to prevent disclosure

What constitutes “reasonable steps” 
to prevent disclosure is not defined in 
Rule 502. The Advisory Committee 
Notes, however, provide some 
guidance on the factors that determine 
reasonableness. Those factors include: 
the scope and size of discovery, the 
timing of the discovery (i.e., whether 
it was accelerated), whether any 
advanced analytical software or 
linguistic tools were used to screen for 
privilege, and whether proper records 
management policies were in place 
before litigation.7  

Understandably, case law on what 
constitutes reasonable steps has 
been sparse to date. That said, in a 
decision that pre-dated the rule, but 
one that seemingly prompted its 
adoption, U.S. Magistrate Judge Paul 
Grimm in Victor Stanley v. Creative 
Pipe, Inc., weighed five factors to 
determine whether the producing 
party exercised “reasonable care” 
to prevent disclosure of protected 
information and retrieve it once it was 
disclosed. These factors included: (1) 

the reasonableness of the precautions 
taken to prevent inadvertent 
disclosures; (2) the number of 
disclosures; (3) the extent of the 
disclosures; (4) any delay in measures 
taken to rectify the disclosures; and 
(5) the interests of justice.8 

In Victor Stanley, Judge Grimm 
concluded that reasonable steps were 
not taken and, thus, the privilege 
was deemed waived. In that case, the 
parties identified a joint protocol to 
search for responsive ESI,9 and once 
the protocol was used to retrieve 
the responsive ESI, the defendants 
conducted a keyword search for 
privilege review using approximately 
seventy words selected by a client 
representative and two of the client’s 
attorneys.10 As a result of that search, 
the defendants ultimately produced 
inadvertently 165 documents to the 
plaintiff that were subject to attorney-
client privilege. 

In determining that the privilege 
was waived with respect to those 
documents, the court reasoned that 
the defendants were deficient in 
explaining the basis for the search 
terms. Specifically, the court noted that 
the defendants had failed to provide 
information regarding: 

the keywords used; the rationale for 
their selection; the qualifications 
of [the client representative] and 
his attorneys to design an effective 
and reliable search and information 
retrieval method; whether the search 
was a simple keyword search, or 
a more sophisticated one, such as 
one employing Boolean proximity 
operators; or whether they analyzed 
the results of the search to assess its 
reliability, appropriateness for the task, 
and the quality of its implementation.11

Therefore, the court concluded 
that the defendants had failed to 
demonstrate that the keyword search 
was reasonable, and any order issued 
to redress the disclosure after-the-fact 

“would be the equivalent of closing 
the barn door after the animals have 
already run away.”12 

The Victor Stanley decision is instructive 
in predicting how the “reasonable 
care” language of Rule 502 may be 
interpreted moving forward. However, 
because of the wide latitude that 
courts possess in gauging how much 
weight to give each of the five factors, 
litigants will still have to contend with 
their share of irreconcilable decisions. 
For example, in what may be the first 
opinion to interpret new Rule 502, 
the court in Rhoads Industries, Inc. v. 
Building Materials Corp. of America, 
distinguished Victor Stanley, opting 
instead to heavily weigh the final 
“justice” factor. In so doing, the 
Rhoads court ruled that waiver was not 
appropriate despite finding in favor 
of the receiving party on the first four 
factors—i.e., that the producing party’s 
processes and efforts to recover the 
documents were not “reasonable”.13 

Reasonable steps promptly to rectify the error

What constitutes taking “reasonable 
steps” promptly to rectify the error is 
given some definition by the rule. A 
party must, where applicable, follow 
the procedures set forth in Fed. R. 
Civ. P. 26(b)(5). As noted above, that 
rule provides that when material is 
produced that is subject to a claim 
of privilege or work product, the 
producing party may claim the privilege 
or work product protection and request 
return of the material. The party 
receiving the material must return, 
destroy, or sequester the material and 
make no use of it until the claim of 
privilege or work product is resolved.

“Rule 502 seeks to provide a 
predictable, uniform set of 
standards under which the 
parties can determine the 

consequences of disclosure.”
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The Remaining Sub-Sections of Rule 502

Subsection (a)

Like subsection (b), subsection (a) of 
Rule 502 seeks to provide a predictable, 
uniform set of standards under 
which the parties can determine the 
consequences of disclosure. Subsection 
(a) limits subject-matter waivers to 
intentional waivers where the disclosed  
and undisclosed information concern 
the same subject matter and “ought 
in fairness to be considered together.”  
The “ought in fairness” language is 
taken from Evidence Rule 106, under 
which a more complete and accurate 
presentation of evidence is necessary 

because a party’s selective or misleading 
presentation is unfair to the adverse 
party. In general, then, inadvertent 
waivers should not result in subject 
matter waivers. 

Subsection (c)-(d)

Subsections (c) and (d) of Rule 502 
resolve conflicts between state and 
federal law in favor of non-waiver. First, 
subsection (c) addresses situations 
where a disclosure is made in a state 
proceeding and no order is entered by 
the state court concerning waiver. Such 
a disclosure does not operate as a waiver 
in the federal proceeding so long as the 
disclosure would not amount to a waiver 
under the federal rule or the law of the 
state where the disclosure occurred.

Second, subsection (d) addresses the 
effect of federal court orders on the 

waiver issue. A federal court order that 
a privilege or protection is not waived 
by disclosure in the federal proceeding 
is binding in all other federal and state 
proceedings. The underlying rationale is 
that parties would have little incentive 
to reduce the costs of pre-production 
review for privilege and work product 
if they were concerned about the 
consequences of the disclosure in other 
proceedings and the ability of non-
parties to use such disclosure. 

The Advisory Committee cautions, 
however, that subsection (d) “does 
not allow the federal court to enter an 
order determining the waiver effects 
of a separate disclosure of the same 
information in other proceedings, state 
or federal.”14  There is also legislative 
history suggesting that subsection 
(d) “does not provide a basis for a 
court to enable parties to agree to a 
selective waiver of the privilege, such 
as to a federal agency conducting an 
investigation, while preserving the 
privilege as against other parties 
seeking the information.”15   In other 
words, orders issued under subsection 
(d)  are not a panacea. In theory, such 
orders should promote expeditious 
discovery by allowing parties to disclose 
discovery material without exhaustive 
pre-production privilege reviews 
(while still preserving each disclosing 
party’s right to assert privilege over 
the disclosed material and preclude its 
use in the litigation). But the effects of 
the disclosing party’s acquiescence to 
the use of its privileged information in 
the litigation (as opposed to its mere 
disclosure in discovery) would still be 
determined under existing waiver law.

Subsection (e)

Subsection (e) of Rule 502 permits 
parties to modify the rules of waiver 
by agreement. It notes that parties can 
enter into an agreement regarding the 
effect of disclosure that is different 
from the provisions contained in the 
rule. Only the parties to the agreement 

are bound by the agreement. If the 
parties want protection against non-
parties, the parties must incorporate 
their modification of the waiver rules 
into a court order.

Subsection (f) 

Subsection (f) provides that Rule 502’s 
protections apply when the protected 
information disclosed in federal 
proceedings is thereafter offered in 
state proceedings. Further,  Rule 502 
applies to state law causes of action 
brought in federal court. 

Practical Pointers
A party still must take steps to avoid 
producing privileged or protected material. 
Although Rule 502 alleviates the more 
draconian principles of waiver law, a 
litigant still must proceed with caution to 
ensure that “reasonable steps” are taken 
to protect privileged and work product 
material. Otherwise the rule’s protections 
against inadvertent disclosure are 
unavailable. And nothing can completely 
unring the bell once opposing counsel 
has seen privileged or protected material. 
Clients, as the ultimate holders of the 
attorney-client privilege, should be fully 
informed prior to making decisions that 
could implicate privilege waivers or reveal 
sensitive information.

Reach agreement with opposing counsel on 
the search terms. Parties should develop 
a joint protocol to search and retrieve 
ESI. Even absent court compulsion 
(which was the case in Victor Stanley), 
such an agreement protects each party 
from claims that the initial search was 
insufficient and bolsters the argument 
in support of reasonable care.

Consider talking to a consultant about 
designing the search. As further part of 
demonstrating “reasonable steps,” a 
party should consider hiring outside 
help. As one court noted:  “Whether 
search terms or ‘keywords’ will yield the 
information sought is a complicated 
question involving the interplay, at 
least, of the sciences of computer 
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technology, statistics and linguistics…
Given this complexity, for lawyers and 
judges to dare opine that a certain 
search term or terms would be more 
likely to produce information than 
the terms that were used is truly to go 
where angels fear to tread.”16 The effort 
to enlist the aid of a consultant in itself 
will bespeak reasonable care. 

Consider whether you still should negotiate 
a “clawback” agreement. Rule 502 
provides protection against inadvertent 
production even in the absence of a 
“clawback” agreement, but it does not 
necessarily render such agreements 
superfluous. Courts may look to such 
agreements as evidence that the 
disclosing party took reasonable steps to 
prevent disclosure. Parties may include 
greater protections in a clawback order 
than are provided for by Rule 502 as 
well as a process for resolving claims 
of privilege in an expeditious fashion. 
A party also should consider whether 
incorporating the terms of a clawback 
agreement into a court order will make it 
effective against third parties.
1See, e.g., Gomez v. Vernon, 255 F.3d 1118, 1131-
32 (9th Cir. 2001); U.S. ex rel Parikh v. Premera 
Blue Cross, 2007 WL 162726 *1 (W.D. Wash. Jan. 
17, 2007) (unreported); Knudsen v. City of Tacoma, 
2008 WL 1805665 *2 (W.D. Wash. April 21, 2008) 
(unreported). 

2“Electronically Stored Information Target of New 
Rules,” The Third Branch – Newsletter of the Federal 
Courts, Vol. 38, No. 11 (Nov. 2006), available at 
www.uscourts.gov/ttb/11-06/electronically/index.html.

3The term “metadata” describes all ancillary infor-
mation associated with an electronic document, 
including hidden text, formatting codes, or other 
formulae.  Such information may be automatically 
generated by computer software during creation of 
a digital file, embedded within the file (“application 
metadata”) or may be created by a system user or 
a company’s information management system, not 
embedded within the file (“system metadata”).  The 
Sedona Principles: Second Edition, Best Practices 
Recommendations & Principles for Addressing Elec-
tronic Document Production, at 60 (June 2007).  

The term “legacy data” signifies electronic informa-
tion that has been stored using out-of-date computer 
systems.  Id. at 4.

The term “back-up data” is used to describe 
electronic information that has been replicated on 
computer systems as of a certain point in time.  They 
may be retained for long periods and are often used 
by organizations for archival purposes.  Id. at 35.  

4See Notes of the Judicial Conference Committee on 
Rules Practice and Procedure, subdivision (f), Rules 
App. C-35 at 33 (“The Committee has repeatedly 
been advised about the discovery difficulties that 
can result from efforts to guard against waiver of 
privilege and work-product protection…Efforts to 
avoid the risk of waiver can impose substantial costs 
on the party producing the material and the time 
required for privilege review can substantially delay 
access for the party seeking discovery.”). 

5Fed. R. Civ. P. 26(b)(5)(B) reads: 

If information produced in discovery is subject to 
a claim of privilege or of protection as trial prepa-
ration material, the party making the claim may 
notify any party that received the information of 
the claim and the basis for it. After being noti-
fied, a party must promptly return, sequester, or 
destroy the specified information and any copies 
it has; must not use or disclose the information 
until the claim is resolved; must take reasonable 
steps to retrieve the information if the party dis-
closed it before being notified; and may promptly 

present the information to the court under seal 
for a determination of the claim. The producing 
party must preserve the information until the 
claim is resolved.

6The authority to grant such an order is provided 
by Rule 16(b) amendment, which reads in relevant 
part, that “a scheduling order may include…any 
agreements the parties reach for asserting claims 
of privilege or of protection as trial prepara-
tion material after production.”  Fed. R. Civ. P. 
16(b)(3)(B)(iv).

7See “Explanatory Note on Evidence Rule 502,” Ju-
dicial Conference Advisory Committee on Evidence 
Rules (rev. Nov. 28, 2007), available at http://www.
law.cornell.edu/rules/fre/ACRule502.htm. 

8Victor Stanley v. Creative Pipe, Inc., 250 F.R.D. 
251, 259 (D. Md. 2008).

9Id. at 254.

10Id. at 259.

11Id. at 259-60. 

12Id. at 263.

13Rhoads Indus., Inc. v. Bldg. Materials Corp. of 
Am., 254 F.R.D. 216, 225-26 (E.D. Pa. 2008), clari-
fied by 254 F.R.D. 238 (E.D. Pa. 2008). 

14See “Explanatory Note on Evidence Rule 502,” Ju-
dicial Conference Advisory Committee on Evidence 
Rules (rev. Nov. 28, 2007).

15See “Statement of Congressional Intent Regard-
ing Rule 502 of the Federal Rules of Evidence,” 154 
Cong. Rec. H7818-19 (Sept. 8, 2008), available at 
http://www.uscourts.gov/rules/Congressional_Re-
cord_re_S2450.pdf.

16United States v. O’Keefe, 537 F. Supp. 2d 14,  24 
(D.D.C. 2008).

Hozaifa Y. Cassubhai is an associate at Davis 
Wright Tremaine LLP.



22     FBA - WDWA News

her friends predicted that undoubtedly 
it would be “a horrible experience,” 
she was thrilled with her education. 
For Judge Strombom, law school 
was nothing short of “a wonderful 
experience, a very challenging and 
really great three years.”  She graduated 
in 1978.

Return to the Northwest
After law school, Judge Strombom 
decided it was important for her 
to practice where she loved to live. 
Remembering how much she “loved the 
weather, loved Mt. Rainer, loved the 
scenic beauty,” of Washington State and 
the fact that Tacoma streets were not 
mercilessly covered in ten feet of snow 
like in Wisconsin, she decided to move 
back to Washington. 

Living in Tacoma, she joined a small 
firm called Burgess Kennedy, with 
six lawyers. Her practice focused on 
insurance defense litigation. She 
quickly found that Justice Alexander 
was right. She loved practicing law. 
Judge Strombom stayed with the firm 
for twelve years, during which time she 
became a partner. 

Judicial Career
In 1990 Judge Strombom left the 
firm (now called Burgess, Kennedy, 
Fitzer and Strombom) to become 
a Pierce County Superior Court 
Judge. There were three new judicial 
positions created for Pierce County, 
and, at Judge Verharen’s suggestion, 
she decided to throw her name into 
the hat. Seeing talent and promise 
in this new judicial candidate, 
Governor Booth Gardner appointed 
Judge Strombom to the bench. Judge 
Strombom stayed on the Superior 
Court bench until April 4, 2003, 
when she began a new chapter in 
her judicial career as a United States 
Magistrate Judge.

“My friendship with Judge J. Kelley 
Arnold was a factor in my applying for 
the new Magistrate Judge position,” 
said Judge Strombom. “I knew that 

he always enjoyed his position as a 
Magistrate Judge as it provided many 
challenges in many different areas.”  
She was also growing weary of presiding 
over countless murder trials, so the 
opportunity to do something new 
while maintaining a judicial position 
was very attractive to her. “I also knew, 
from Judge Arnold, that the judges in 
federal court had a very good working 
relationship,” she said. 

Before Judge Strombom left the 
Superior Court bench, Governor Gary 
Locke said in his April 7, 2003 speech 
announcing her new position that, “the 
federal court’s gain is definitely a loss 
for the Pierce County Superior Court” 
and exalted Judge Strombom for her 
accomplishments while on the bench, 
which included serving as a presiding 
judge and on the executive committee, 
as well as heading a committee reviewing 
the handling of family law cases. 

In 2003, Judge Strombom began her 
eight-year term as a United States 
Magistrate Judge. The position was a 
newly created one and she was selected 
for the post by the federal judges of the 
state’s Western District from a list of five 
finalists approved by a citizen panel. 

Judge Strombom fit into her Magistrate 
Judge role naturally, bringing  an 
intelligent, unbiased, and thorough 
approach to the bench. Believing the 
key to good decisions means “taking 
one step at a time and understanding 
where you are going with each step,” 
Judge Strombom approaches every 
case with the utmost care. “I think 
sometimes people react to situations 
or circumstances without giving it 

careful and thoughtful consideration or 
without getting all of the information 
and background,” she said. For this 
reason, she puts a premium on giving 
every case on her docket the thorough 
attention it deserves. 

Three months out of each year, Judge 
Strombom hears cases from the Central 
Violations Bureau docket, which 
includes everything from speeding 
tickets, and assaults, to trespass issues 
from military bases and parks. Every 
other month she has criminal duty, 
which includes dealing with arrest and 
search warrants as well as presiding 
over initial appearances for defendants, 
arraignments, detention hearings, and 
initial hearings on probation violations. 

To prepare for such a wide ranging 
docket, Judge Strombom does 
extensive background reading and 
keeps current on new decisions coming 
out of the 9th Circuit and Supreme 
Court. “I spend a lot of time studying 
and reading cases, and if I think they 
apply, I summarize them and add them 
to a little folder I have for updates,” she 
said. Being able to retrieve important 
background on a case quickly gives 
her extra time to focus on the people 
in front of her and their substantive 
arguments. “I think it’s very, very 
important to pay attention to everyone 
who is in front of you and give them the 
time they need and deserve in court,” 
she said.

During her three unassigned months 
(also known as the civil docket), 
she presides over consent cases “off 
the wheel” where, if the attorneys 
for all the parties consent to have a 
Magistrate Judge hear the case, she 
handles it from start to finish. In 
addition to civil consent cases, she 
handles pro se prisoner petitions, 
which are usually prisoner civil rights 
violations and habeas corpus petitions, 
where a prisoner alleges that his or her 
conviction in state court violated their 
federal constitutional rights. 

Profile: New Chief Magistrate Judge Karen Strombom

“The first time you meet  her, 
the first time you see her, 

you see her as a person who 
was meant to be a judge.” 

–Chief Judge R. Lasnik

Continued from page 8
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Given her extensive experience, judicial 
demeanor, stellar reputation, and 
careful approach to case management, 
it is no wonder that when Judge J. 
Kelly Arnold retired as Chief Magistrate 
Judge in February of 2009, Chief Judge 
Robert S. Lasnik saw Judge Strombom 
as Judge Arnold’s natural successor. 
“Those are pretty big shoes to fill,” said 
Judge Lasnik, “but all the judges agreed 
that Judge Strombom was the logical 
successor to lead a wonderful group of 
Magistrate Judges.” 

Chief Magistrate Judge
On March 3, 2009, Judge Lasnik 
appointed Judge Strombom as Chief 
Magistrate Judge for a term of three 
years. When Judge Strombom joined 
the federal system, Judge Lasnik said 
that he was delighted to get “someone 
of her quality and character” to be a 
Magistrate Judge in a new position 
down in the “Southern Division” of the 
Western District. 

Judge Lasnik always saw something 
special in Judge Strombom. “We went 
through state court baby judge school 
at the same time,” reminisced Judge 
Lasnik, who was appointed by Governor 
Gardner at the same time as Judge 
Strombom. Starting out within weeks 
of each other on the state court bench, 
Judge Lasnik has had the privilege to 
see her in practice. “She just has a very 
wonderful judicial demeanor of being 
calm, fair and always in control,” said 
Judge Lasnik. “[The] first time you meet 
her, the first time you see her, you see 
her as a person who was meant to be a 
judge,” he explained.

Despite her natural judicial fit in this 
leadership position, Judge Strombom 
still has great aspirations for her new 
role as Chief Magistrate Judge. “I 
hope to be a consensus builder, a good 
communicator,” she said. Given the 
exceptional team of judges she works 
with on a daily basis, these objectives 
will not be too difficult to achieve. 
“I think everybody has a very good 
working relationship, and I see that 

decisions that are being made are made 
for the benefit of the court as a whole 
and not for the benefit of one individual 
judge,” said Judge Strombom. 
Teamwork and a holistic approach to 
work are a big piece of why the judges 
have such a good working chemistry. “I 
really appreciate the consideration and 
thoughtfulness in the decision making 
process that I’ve seen go on since I’ve 
been here in the Western District,” 

she said. In addition to serving as 
Chief Magistrate Judge, she also holds 
another important leadership position 
as the Chair of the Ninth Circuit 
Magistrate Judges Executive Board. She 
started that position in July 2008 and 
will serve in that capacity for two years. 
The Magistrate Judges Executive Board 
consists of a Magistrate Judge from 
each district within the Circuit, and 
they meet three times a year. 

In addition to being involved 
proactively in the Circuit, she believes 
that the top three traits a Chief 
Magistrate Judge should have in their 
character are patience, empathy, and a 
good understanding of the law. Those 
sitting on the bench with her and 
practicing in front of her are quick to 
point out that she exemplifies all of 
these characteristics, if not exceeds 
them.  For example, Ross Boundy, 
a litigation partner at Davis Wright 
Tremaine, notes that Judge Strombom 
is an incredibly talented and dedicated 
jurist. He mentioned a recent case 
where Judge Strombom conducted 
a very challenging mediation. 
“We began at 9:00 a.m. and Judge 
Strombom personally let us out of a 
very dark courthouse a few minutes 
before midnight after icing a complex 

settlement agreement,” he said. “In 
the interim, she conducted masterful 
shuttle diplomacy during which she 
impressed us as a quick study on the 
intricacies of patent and trademark law 
and with great energy and wonderful 
judicial temperament,” he said. 

Personal and Family Life
When Judge Strombom is not busy 
conducting midnight mediations or 
engaging in legal analysis, she also 
enjoys some down time. One important 
goal for Judge Strombom is to spend as 
much time as she can with her rather 
large family. “My husband is one of 
fourteen children so we have about sixty 
nieces, nephews, great nieces and great 
nephews,” she said. She particularly 
enjoys visiting with her triplet nieces, 
who are now ten years old. “They’re 
quite energetic and a lot of fun,” she 
said, as she sometimes will get her 
exercise just by spending quality time 
with them. For Easter Sunday, Judge 
Strombom hosted over twenty family 
members for lunch. “Fortunately, it’s 
family and they all bring food,” she said. 
“But I did have to go buy more folding 
chairs because there wasn’t enough 
place for folks to sit!” she said. And 
almost all of them live in Washington 
State, where Judge Strombom has 
resided for thirty-one years. 

She also reads widely and has an eclectic 
range of books on her nightstand. For 
example, she just started a book about 
the Navajo code talkers who transmit 
secret tactical messages using complex 
codes built upon their native languages. 
“It’s a very interesting and unique read,” 
she said. In addition to reading about 
out-of-the ordinary constituencies, she 
also enjoys historical novels, mostly 
about expeditions, such as Shackleton’s 
expedition to the Antarctic and a 
book on climbing Mt. Everest. “I think 
the challenges, the crazy challenges 
that people take on are so incredibly 
interesting,” she said. “I admire the 
courage they exhibit, and I particularly 
like admiring that sprit from the 

“Thank heaven she became a 
lawyer and a judge, because 
she has been a great credit 

to both professions.” 
–Justice G. Alexander
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E-Discovery and the United States District Court 
comfort of my home,” she said. But 
most of all she loves how people write 
and how their writing can conjure up 
images in her mind. “I love that full 
diversion,” she said. 

Judge Strombom also loves to travel. 
Her most favorite trip thus far has been 
to Coldfoot, Alaska, where she went 
with her parents on an Elderhostel tour 
and saw the Aurora Borealis. The Aurora 
Borealis is seen near the magnetic pole 
and it illuminates the northern horizon, 
giving off a greenish glow or sometimes 
a faint red, as if the sun was rising from 
an unusual direction. “It was the most 
beautiful thing I have ever seen,” she 
said. When she celebrates her twenty-
fifth wedding anniversary with her 
husband two years from now, the Aurora 
Borealis would be the perfect romantic 
spectacle to experience together. But 
Judge Strombom has something more 
exotic on the mind. “I’m hoping that 
we’ll be able to do a Greek Island tour,” 
she said. “That’s my goal.”

A Rewarding Journey 
Judge Strombom has enjoyed her 
journey in the legal field, and she says 
there is  no other place she would 
rather be living or serving as Chief 
Magistrate Judge. At every stage in 
her legal career, there have been key 
people in her life who saw something 
special in Judge Strombom, and went 
out of their way to let her know. It 
started with Justice Alexander noticing 
her incredibly bright and passionate 
spirit, continued with Judge Verharen 
noticing her talents in the courtroom, 
and progressed with Governor Booth 
appointing her to judicial office. The 
most recent chapter was written by 
Judge Lasnik, who recognized the 
brilliance of a former Superior Court 
colleague and a reputable fellow federal 
judge by appointing her as Chief 
Magistrate Judge. Even in the short 
time that Judge Strombom has been 
Chief Magistrate Judge, Judge Lasnik 
notes, “she’s doing such a tremendous 
job.”  And her colleagues and the 

attorneys who have practiced before 
her wholeheartedly agree. “Thank 
heaven she became a lawyer and a 
judge,” said Justice Alexander, “because 
she has been a great credit to both 
professions.” Who would have guessed 
that the inquisitive young mind from 
Wisconsin would someday become 
Chief Magistrate Judge in the Western 
District of Washington?  Only all of 

those who have had the good fortune to 
work with her and see the exceptional 
character she exudes in person, in her 
practice, and throughout her career. 

Joanna Plichta Boisen is Pro Bono Counsel at Foster 
Pepper PLLC. Her practice is concentrated in litiga-
tion and dispute resolution with a focus on providing 
pro bono legal representation to persons of indigent 
means and 501(c)(3) nonprofit entities.
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10.   Electronic Filing System (inits.)

11.   Federal Public _______________

15.   Portable Document Format (inits.)

16.   Required for Courthouse Entry (2 words)

18.   Seattle Courthouse Architectural Style (2 words)

19.   May 1, 2009 Annual District  __________ 
   at Seattle Courthouse

21.   Courthouse Artist and Tacoma Native

22.   Required to Access ECF

CROSSWORD PUzzLE
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that are created after the close of 
discovery. In considering that issue 
of first-impression,  Judge Lasnik: (i) 
reviewed “the general instructions 
to [defendants’] discovery requests,” 
(ii) reviewed the Advisory Committee 
Notes on the 1993 Amendment to 
Fed. R. Civ. P. 26(e), (iii) reviewed 
the provisions of Fed. R. Civ. P. 26(e) 
itself, (iv) noted that the defendants 
had “not shown that plaintiff’s initial 
disclosures or discovery responses were 
incomplete or incorrect,” (v) noted that 
“the parties [were] not subject to any 
court order requiring them to produce 
documents created after the discovery 
deadline,” and (vi) noted that “neither 
party…produced any authority directly 
on point; none of the cases they cited 
involved documents created after 
the close of discovery.”  Judge Lasnik 
then denied the defendant’s motion 
concluding that “because the applicable 
authority is scant and fairly debatable, 
plaintiff’s conduct is not sanctionable,” 
and, therefore, the court “need not 
decide at this point whether plaintiff 
was required to produce the e-mails he 
created after the close of discovery.”    

In American Fast Freight v. National 
Consolidation,9 Judge George N. Leighton 
considered the plaintiffs’ motion to 
compel production of some of the 
defendants’ ESI. Judge Leighton found 
that the requested information “could 
lead to relevant evidence…because 
plaintiffs allege[d] that [a defendant] 
failed to produce relevant electronically-
stored information pursuant to Fed. 
R. Civ. P. 26(a)(1)(B) in its initial 
disclosures.”  Judge Leighton then 
granted the plaintiffs’ motion to compel. 

II. Cost Shifting
A. The E-Discovery Rules – 

Cost Shifting
The production of ESI can in some 
instances be costly, and it is not 
uncommon for the producing party 
to seek a court order to shift some or 
all of the cost of production of ESI to 
the requesting party. Before the E-

Discovery Rules became effective, the 
Federal Rules of Civil Procedure did 
not expressly address cost-shifting so 
the courts began to develop and utilize 
their own “cost-shifting” analysis. 

Zubulake I is a seminal ESI case in which 
the court in the Southern District of 
New York developed and utilized its 
own “cost-shifting” analysis. Judge 
Lasnik cited Zubulake I three times in 
Mikron Industries v. Hurd Windows & 
Doors.10 Zubulake I first determines that 
“cost-shifting should be considered 
only when electronic discovery imposes 
an ‘undue burden or expense’ on the 
responding party.”  Zubulake I then 
determines that “whether production 
of documents is unduly burdensome or 
expensive turns primarily on whether 
it is kept in an accessible or inaccessible 
format” and determines further that 
“[w]hether electronic data is accessible 
or inaccessible turns largely on the 
media on which it is stored.”  Zubulake 
I concludes by ordering that a “court 
should consider cost-shifting only when 
electronic data is relatively inaccessible” 
and then provides seven factors that 
should be considered in conducting the 
cost-shifting analysis.11 

The E-Discovery Rules address cost-
shifting in Fed. R. Civ. P. 26(b)(2)(B). To 
some degree, Fed. R. Civ. P. 26(b)(2)(B) 
codifies Zubulake I,12 with one major 
exception. In Zubulake I, if the 
requesting party is otherwise entitled 
to ESI that is “relatively inaccessible” 
because of undue burden or cost, the 
producing party was still under an 
obligation to produce that information, 

and the only question for the court 
would be which party would be required 
to pay for the costs of production.13 
Under Fed. R. Civ. P. 26(b)(2)(B) and 
Fed. R. Civ. P. 45(d)(1)(D), however, 
if the requesting party is otherwise 
entitled to ESI that is “not reasonably 
accessible because of undue burden or 
cost,” the producing party “need not 
provide discovery” of that information.

Fed. R. Civ. P. 26(b)(2)(B) creates the 
potential of increased discovery and 
court proceedings by providing that 
a producing party “need not provide 
discovery of ESI from sources that 
the party identifies as not reasonably 
accessible because of undue burden or 
cost.” Absent agreement of the parties, 
if the requesting party wants the 
identified information to be categorized 
as “not reasonably accessible,” the court 
must determine this  issue. Discovery 
to aid the court in its determination of 
the “not reasonably accessible” issue 
may be necessary.14 If the producing 
party makes the “not reasonably 
accessible” showing, the court may still 
allow the discovery if the requesting 
party makes a showing of “good cause, 
considering the limitations of Rule 
26(b)(2)(C),” which is in essence a cost-
shifting analysis.15 Discovery to aid the 
court in its determination of the “good 
cause” may again be necessary.16

B. Western District Court Unreported 
Orders – Cost Shifting

In Fryer v. Brown,17 a 2005 decision 
that predated the E-Discovery Rules, 
Judge Franklin D. Burgess observed 
that a party who is “required to make… 
requested items available for inspection 
and copying…must cover the costs 
of gathering the requested item; not 
to cover the costs of reproduction [in 
another format] absent a showing of 
good cause as to why the burden [of 
those costs] should be shifted.”

In C.H. Robinson Worldwide v. Thorp,18 
another decision issued before the 
E-Discovery Rules became effective, 

E-Discovery and the United States District Court 
Continued from page 9
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Judge Leighton: (i) ordered the 
defendant to return to the plaintiff 
“all customer, carrier and revenue data 
obtained from [plaintiff’s] computer 
systems,” (ii) ordered the defendant 
“not to use or disclose that data in 
any manner whatsoever,” (iii) ordered 
the defendant to “make available all 
personal computing devices in his home 
for inspection and review by an expert 
hired by” the plaintiff, and (iv) allocated 
costs for that review among the parties.

In American Fast Freight v. National 
Consolidation,19 Judge Leighton 
considered the plaintiffs’ motion 
to compel production of some of 
the defendants’ ESI. Although the 
defendants did not attempt under 
Fed. R. Civ. P. 26(b)(2)(B) to shift 
the costs of producing the requested 
ESI by identifying that ESI “as not 
reasonably accessible,” the defendants 
did argue that under Fed. R. Civ. P. 
26(b)(2)(C)(iii), the plaintiffs’ motion 
should be denied because the burden 
or expense of producing the ESI 
outweighed the likely benefit of the 
ESI to the plaintiff. Judge Leighton 
rejected that argument and granted the 
plaintiffs’ motion to compel.

In Seattle v. Professional Basketball Club,20 
Judge Marsha J. Pechman considered a 
plaintiff’s request to have the defendant 
“search for and produce responsive 
emails of six of its eight members.”  
The defendant had already “produced 
approximately 150,000 emails from” 
two of its eight members and objected 
to the plaintiff’s request “because such 
a search would ‘increase the universe 
exponentially’ and would generally 
produce irrelevant documents.” 
(Internal quotation in the original.)  
Judge Pechman: (i) concluded that the 
“Federal Rules contemplate a specific 
requirement when a party objects to 
the production of electronically stored 
information,” (ii) quoted Fed. R. Civ. 
P. 26(b)(2)(B) in part, italicizing the 
language “must show that the information 
is not reasonably accessible because of 

undue burden or costs” and omitting the 
language “considering the limitations 
of Rule 26(b)(2)(C )” (italics in the 
original), (iv) found that the defendant 
had “not explained why producing the 
emails at issue would be unnecessarily 
burdensome,” and (v) concluded that 
“a bald assertion that discovery will 
be burdensome is insufficient in light 
of” Fed. R. Civ. P. 26(b)(2)(B). Judge 
Pechman then granted the plaintiff’s 
request and ordered the defendant to 
produce the e-mails.

In Mikron Industries v. Hurd Windows & 
Doors,21 Judge Lasnik considered the 
defendants’ motion for a protective 
order seeking to “shift the costs of 
defendants’ remaining electronic 
discovery to plaintiff” under Fed. R. 
Civ. P. 26(b)(2)(B). The defendants 
argued “that searching through their 
electronically stored information (‘ESI’) 
would generate substantial costs and 
yield cumulative results.” (Internal 
quotation and parentheses in the 
original.) Judge Lasnik: (i) found “that 
defendants failed to discharge their meet 
and confer obligation in good faith, as 
required by” Fed. R. Civ. P. 26(c)(1), (ii) 
reviewed the history and purposes of 
Fed. R. Civ. P. 26(b)(2)(B), (iii) quoted 
Fed. R. Civ. P. 26(b)(2)(B) in its entirety, 
(iv) cited Zubulake I three times, (v) 
concluded that Fed. R. Civ. P. 26(b)(2)(B) 
“mirrors” Fed. R. Civ. P. 26(c)(1), (vi) 
recognized that “ESI can be preserved in 
a wide range of diverse formats, some of 
which are more accessible than others,” 
(vii) found that “[c]ost-shifting would 
not be appropriate in the context of” 
the defendants’ limited search efforts 
for the requested ESI, (viii) found “that 
defendants [had] not met their burden 
of demonstrating that the requested 
ESI is ‘not reasonably accessible because 
of undue burden or cost’” (internal 
quotation in the original), and (ix) found 
“that plaintiff’s requested discovery is 
neither ‘unreasonably cumulative or 
duplicative’ nor outweighed by its likely 
benefit within the meaning of” Fed. R. 

Civ. P. 26(b)(2)(C). (Internal quotation 
in the original.)  Judge Lasnik then 
denied the “defendants’ motion for [a] 
protective order regarding ESI” for “all 
the foregoing reasons.”

In Daimler Truck North America v. 
Younessi,22 Judge Leighton considered 
a non-party’s motion for a protective 
order and an order quashing a 
subpoena duces tecum that requested 
ESI from the non-party. In support 
of its motion, the non-party claimed 
that the production of its ESI would be 
“unduly burdensome.”  Judge Leighton:  
(i) concluded that [d]iscovery of 
electronically stored information can 
be limited if production is unreasonable 
due to its burden or cost” and cited Fed. 
R. Civ. P. 26(b)(2)(B) in support of that 
conclusion and (ii) also concluded that 
“[t]he Court considers various factors 
when deciding if and how to limit 
discovery, including a less burdensome 
alternative source” and cited Fed. R. 
Civ. P. 26(b)(2)(B) in support of that 
conclusion. Judge Leighton then 
quashed the subpoena duces tecum 
“insofar as it [required the non-party to] 
produce its computers for copying” and 
limited the non-party’s production to 
“documents regarding communications 
on ‘hard drives, [B]lackberries, lap tops 
and calendars’.” (Internal quotation and 
brackets in the original.)

III. Privilege and 
Trial-Preparation Claims
A. The E-Discovery Rules – Privilege 

and Trial-Preparation Claims
Partially because of its exponential 
nature, producing ESI increases the 
risk that a claim of privilege or trial-
preparation materials may be waived 
by the inadvertent production of 
those privileged or trial-preparation 
materials.23 The E-Discovery Rules 
address this issue in two ways. First, the 
E-Discovery Rules direct the parties to 
address potential privilege and trial-
preparation issues at the very outset of 
the litigation.24 Second, Fed. R. Civ. P. 
26(b)(5)(B) and Fed. R. Civ. P. 45(d)(2)(B) 
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provide procedures to assert a privilege 
or trial-preparation claim after privileged 
or protected trial-preparation materials 
are inadvertently produced.

On September 19, 2008, new Evidence 
Rule 502 was added to the Federal Rules 
of Evidence. ER 502 is intended to 
augment Fed. R. Civ. P. 26(b)(5)(B) and 
Fed. R. Civ. P. 45(d)(2)(B) by limiting 
waivers for inadvertent disclosures of 
privileged material and by extending 
the protections of court-ordered 
nonwaiver agreements.

B. Western District Court Unreported 
Decisions – Privilege and 
Trial-Preparation Claims

In Grill v. Costco,25 Judge Ricardo S. 
Martinez found that “any privilege 
that may have existed with respect to 
[an e-mail from plaintiff’s counsel to 
plaintiff] had been waived” because 
the plaintiff forwarded that e-mail “to 
multiple third parties.”   

In Banks v. United States,26 Judge 
Bryan employed a five-factor 
balancing test and found that the 
work-product doctrine was not waived 
by the inadvertent disclosure of the 
defendant’s e-mails to the plaintiff’s 
attorney. Judge Bryan ordered the 
plaintiff’s attorney to immediately 
return the inadvertently disclosed 
e-mails and further ordered that the 
plaintiff was not permitted to use the 
inadvertently disclosed e-mails at trial.

In United States ex rel. Parikh v. Premera 
Blue Cross,27 Judge Pechman employed 

a five-factor balancing test and found 
that neither the work-product nor the 
attorney-client privilege were waived by 
the defendant’s inadvertent disclosure to 
the plaintiff of 195 privileged documents 
on compact discs. Judge Pechman 
ordered the plaintiff to return the 
privileged documents to the defendant. 

In Henry v. IAC/Interactive,28 Judge 
Martinez allowed the plaintiff to remove 
her “privileged documents [from 
her former employer’s laptop] at her 
expense” before the plaintiff returned 
that laptop to her former employer. 

In Sims v. Lakeside School,29 Judge 
Martinez considered the defendant’s 
motion for an order allowing it to 
“review the contents of a hard drive 
image of [plaintiff’s] laptop.”  Judge 
Martinez found that: (i) prior to filing 
its motion, the “defendant received 
[plaintiff’s] laptop and made an image 
of [plaintiff’s] hard drive,” (ii) the 
plaintiff had “no reasonable expectation 
of privacy in the contents of the laptop 
that [were defendant’s], including e-
mails the plaintiff “sent and received on 
[defendant’s] e-mail account,” and (iii) 
any “web-based e-mails generated by 
plaintiff…and any material [plaintiff] 
created to communicate with his 
attorney and his spouse are protected 
under the attorney-client privilege 
and the marital communications 
privilege.”  Judge Martinez granted 
the defendant’s motion in part and 
(i) allowed the defendant “to review 
the contents of [plaintiff’s] hard 
drive and the [defendant’s] e-mails” 
on the hard drive, (ii) prohibited 
the defendant from reviewing “any 
web-based generated e-mails, or 
materials created by plaintiff…to 
communicate with [plaintiff’s] counsel 
or [plaintiff’s] wife,” and (iii) adopted 
the defendant’s suggested protocol “as 
to how [plaintiff’s] hard drive should be 
examined” and how plaintiff’s claims of 
privilege should be protected.

In Knudsen v. Tacoma,30 Judge Benjamin 
H. Settle held that the attorney-client 

privilege with respect to a document 
that was one of several documents 
included on “disks” prepared by the 
defendant was waived because copies 
of those “disks” were furnished to 
the “media” and were “posted on the 
Tacoma News Tribune’s website.”  
Judge Settle, after observing that it 
did “not appear…that any efforts were 
made to retrieve” the attorney-client 
privileged document, concluded that 
the court “cannot hold that documents 
available in the public domain and 
not subject to any apparent efforts to 
maintain confidentiality are subject to 
the attorney-client privilege.” 

IV. Form of Production
A. The E-Discovery Rules – Form of 

Production of ESI
Fed. R. Civ. P. 26(f)(3)(C) requires the 
discovery plan to state “the parties’ 
views and proposals on…the form 
or forms in which [ESI] should be 
produced.”  More specifically, Fed. 
R. Civ. P. 34(b)(1)(C), Fed. R. Civ. P. 
34(b)(2)(D), Fed. R. Civ. P. 34(b)(2)(E), 
Fed. R. Civ. P. 45(d)(1)(B) and Fed. 
R. Civ. P. 45(d)(1)(C)  provide rules 
regarding the form and manner in 
which ESI is to be produced. The 
format in which ESI is produced can 
be critical. For example, a document 
produced in its “native” format will in 
most instances include that document’s 
metadata, whereas a document 
produced in an alternative format may 
not include that document’s metadata.    

B. Western District Court Unreported 
Orders – Form of Production of ESI  

In another decision that pre-dated the 
E-Discovery Rules, Fryer v. Brown,31 
Judge Burgess ordered the plaintiff to 
produce its website, but required that 
the defendant  pay the plaintiff’s costs of 
producing that website in the alternate 
format requested by the defendant. 

In another decision that pre-dated 
the E-Discovery Rules, Shank v. Kitsap 
County,32 Judge Bryan considered 
the defendants’ motion for discovery 

“If the courts follow the 
Committee Note’s guidance 

literally, this will be a 
dramatic departure from 
the current standard that 

an inadvertent or negligent 
breach of the duty to 

preserve triggers sanctions.”
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sanctions. In opposition to the motion, 
the plaintiff argued  the requested 
information was “on his computer 
and not in a format easily copied…” 
Judge Bryan found that: (i) the 
plaintiff’s argument was “a wholly 
unacceptable basis for failing to comply 
with discovery requests and orders 
compelling discovery,” (ii) “[m]uch of 
present day discovery is contained 
on computers,” and (iii) “[i]t is both 
parties’ duty to comply with the rules 
of discovery and court orders despite 
technical difficulties.”  Judge Bryan 
then granted the defendants’ motion 
and, as a discovery sanction, “excluded 
from [p]laintiff’s case in chief” the 
computer data that the plaintiff “failed 
to turn over to [d]efendants.”

In Beardsley v. All American Heating,33 
Judge Pechman granted the plaintiff’s 
motion to compel and ordered the 
defendant to identify its customers, 
projects and work done for each 
customer. Judge Pechman additionally 
ordered the defendant to “also produce 
a complete unedited electronic copy of 
Defendant’s database which contains 
such requested information.” 

In Woodburn Construction v. Encon Pacific,34

Judge Burgess considered the defendant’s 
motion to compel and for sanctions. 
Judge Burgess found that: (i) the plaintiff 
and the defendant “agreed to an ESI 
protocol” wherein “the non-privileged, 
non-confidential, relevant documents 
would be provided in electronic form to” 
the defendant, and (ii) the defendant 
never sought discovery “pursuant to 
that discovery protocol.”  Judge Burgess 
then denied the defendant’s motion and, 
instead, “awarded [plaintiff] monetary 
sanctions in the amount of $1,000 
for having to respond to [defendant’s] 
discovery motion.” 

In Reiman v. Does 1-1000,35  Judge Bryan 
considered the plaintiff’s request for the 
issuance of a Fed. R. Civ. P. 45 subpoena 
directed to a non-party and found that: 
(i) “the subpoena seeks production of 
‘email documents[s] in plain text format’ 

listing or summarizing the recipient’s 
knowledge of various subjects” (internal 
quotations and brackets in the original), 
(ii) the “proffered subpoena” exceeded 
“the scope of a proper subpoena,” (iii) 
the subpoena’s “requests seek more 
than mere production of documents 
and materials already in existence,” 
(iv) “the subpoena may ‘specify the 
form or forms in which electronically 
stored information is to be produced’” 
(internal quotation in the original), and 
(iv) “the plaintiff’s requests appear to 
mandate creation of electronically stored 
information.”  Judge Bryan then denied 
the plaintiff’s request for a subpoena. 

In Mother v. L.L. Bean,36 Magistrate 
Judge Kelly Arnold considered the 
defendant’s motion to dismiss all the 
[plaintiff’s] damage claims as a sanction  
because the plaintiff violated a court 
order requiring the plaintiff to “produce 
all electronically stored information 
regarding [plaintiff’s] finances.”  
Magistrate Judge Arnold found that: (i) 
instead of producing “all electronically 
stored information regarding its 
finances” as required by the court’s 
order, the plaintiff’s production “was in 
the form of four documents,” and (ii) 
in response to the defendant’s motion, 
the plaintiff argued that “there was no 
violation of the court’s order because 
the information defendant [requested] 
could be calculated from…files and 
other documents that were previously 
disclosed.”  Magistrate Judge Arnold 
characterized the plaintiff’s argument 
as “disingenuous at best” and, as a 
discovery sanction,  struck the plaintiff’s 
“claim for loss of profits” and ordered 
the plaintiff to “pay reasonable expenses, 
costs, and attorneys fees incurred by 
defendant in bringing” its motion.

In Vaughn v. Puyallup,37 Judge Bryan 
considered the plaintiff’s motion to 
“compel [d]efendant to conduct and 
document a reasonably comprehensive 
search of its electronic data such that ‘it is 
comprehensible to [p]laintiff’.” (Internal 
quotation in the original.)  Judge Bryan: 

(i) noted that the plaintiff failed “to 
cite authority for the proposition that 
the Court should enforce [p]laintiff’s 
subjective notion of how [d]efendant 
should conduct discovery” and (ii) 
explained that while “[d]efendant is 
under a duty to produce all relevant 
documents... [d]efendant is not under 
a duty to comply with every discovery 
procedure requested by [p]laintiff.”  Judge 
Bryan then denied the plaintiff’s motion.

In American Fast Freight v. National 
Consolidation,38 Judge Settle considered 
the plaintiffs’ motion to compel 
production of a defendant’s “accounting 
data” files. Judge Settle granted the 
plaintiffs’ motion to compel and 
ordered the “accounting data” files were 
to “be copied to a CD and produced to 
Plaintiffs in that form.”

In Suarez Corporation Industries v. 
Earthwise Technologies,39 Judge Bryan 
considered the plaintiff’s motion to 
compel discovery. The defendant claimed 
“that it has produced ’55,000 emails, 
six boxes of documents consisting of 
approximately 8,700 pages in .pdf form 
as [plaintiff] requested, and nine CDs 
of data in native format that contain 
hundreds-if not thousands-of individual 
files’.” (Internal quotation in the 
original.)  The plaintiff argued that the 
defendant’s production was a “document 
dump” and “because it is allowed [under 
Fed. R. Civ. P. 34(b)(1)(C)] to choose 
the form of electronic discovery, it 
is allowed to request that discovery 
material shall be produced… organized 
and labeled in a way that corresponds 
to [plaintiff’s] specific requests for 
production.”  Judge Bryan: (i) noted 
that the court “is unaware of any 
Ninth Circuit case law that allows a 
party to mandate the organization of 
the opposing party’s production of 
either electronic or tangible material 
pursuant to the provisions of [Fed. 
R. Civ. P.] 34(b)(2)(E),” and (ii) noted 
“that the term ‘form’ relates to the 
diverse types of electronically stored 
information such as file types (‘.pdf’) or 
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various storage means [and] does not 
refer to the organizational mandates 
of Rule 34(b)(2)(E)(i).” (Internal 
quotations and parentheses in the 
original.)  Judge Bryan then granted 
the plaintiff’s motion to compel “in 
so far as [defendant’s] production did 
not conform to the organizational 
requirements of Rule 34(b)(2)(E)(i).” 

V. Duty to Preserve ESI
A. The E-Discovery Rules – Duty 

To Preserve ESI
Other than requiring parties to confer 
and “discuss any issues about preserving 
discoverable information,”40 the E-
Discovery Rules do not specifically 
address the duty to preserve ESI. 
The courts, however, have repeatedly 
emphasized the affirmative duty 
to preserve potentially relevant 
information, including ESI. See, e.g., 
Micron Technology, Inc. v. Rambus Inc., 
255 F.R.D. 135, 148-151 (D. Del. 2009).41

B. Western District Court Unreported 
Orders – Duty To Preserve ESI  

In Leon v. IDX Systems,42 Judge 
Pechman considered the defendant’s 
motion to dismiss and for terms. Judge 
Pechman found that: (i) the plaintiff 
“was under a duty to preserve data on 
his computer,” (ii) the plaintiff’s “duty 
to preserve evidence on his computer” 
arose before the plaintiff filed his 
lawsuit, and (iii) “[a]ny spoliation that 
took place after [plaintiff’s duty to 
preserve arose] is sanctionable.”  Judge 
Pechman invoked the court’s “inherent 
powers,” considered a number of 
factors adopted by various federal 
and state courts and dismissed the 
plaintiff’s lawsuit with prejudice as a 
sanction for the plaintiff’s deletion 
of data from a laptop computer hard 
drive before he returned that laptop 
to the defendant. Judge Pechman 
also ordered the plaintiff to pay the 
defendant $65,000 in litigation costs. 

In Henry v. IAC/Interactive,43 Judge 
Martinez recognized that allowing a 
computer belonging to the defendants to 
remain in the possession of the plaintiff 

creates a “risk of spoliation of evidence if 
defendants are not allowed to receive all 
of their property back so that they may 
review all of the documents that were 
retained.”   Judge Martinez imposed 
injunctive relief requiring that the 
defendant’s “[l]aptop and documents…
shall be returned to [defendant] 
immediately, after [plaintiff] removes 
[her] privileged documents [from the 
laptop], at her expense.”  Judge Martinez 
also restrained the “plaintiff and her 
counsel…from accessing or controlling 
access to any [of the defendant’s] 
property, or documents derived 
therefrom” pending trial on the merits. 

In Woodburn Construction v. Encon 
Pacific,44 Judge Burgess considered the 
defendant’s motion to compel and for 
sanctions. The defendant contended 
that the plaintiff “failed to preserve 
discovery from the date [the] case 
was filed” and the plaintiff contended 
“that it has at all times preserved ESI.”  
Judge Burgess found that: “There is 
no evidence of willful spoliation of 
ESI, and [plaintiff] still has its storage 
devices for laptop computers, desktop 
computers, and servers…” Judge 
Burgess then denied the defendant’s 
motion and, instead, “awarded 
[plaintiff] monetary sanctions in the 
amount of $1,000 for having to respond 
to [defendant’s] discovery motion.” 

In American Fast Freight v. National 
Consolidation,45 Judge Leighton 
considered the plaintiffs’ motion to 
compel production of defendants’ 
“electronic data used to answer…
interrogatories” and to compel 
production of the defendants’ “policies 
and records regarding electronic data, 
electronic back-up [and] electronic 
data retention and destruction.” Judge 
Leighton found that the requested 
information “could lead to relevant 
evidence regarding what efforts 
[a defendant] made to preserve 
electronically-stored data.”  Judge 
Leighton then granted the plaintiffs’ 
motion to compel. 

VI. Motions to Compel 
and for Sanctions 
A. The E-Discovery Rules – Motions to 

Compel/Sanctions
Although Fed. R. Civ. P. 37(e) is 
intended to protect an innocent 
party by prohibiting sanctions “for 
failing to provide electronically stored 
information lost as a result of the 
routine, good-faith operation of an 
electronic information system,” it 
arguably provides fertile grounds for 
discovery disputes. For example, in 
attempting to provide some guidance 
on what constitutes “good-faith,” the 
Committee Note to Fed. R. Civ. P. 
37(e) elevates the “duty to preserve 
information” to the lofty status of 
being the linchpin of “good-faith,” but 
then relegates a breach of the duty 
to preserve information to the lowly 
status of being one of “the factors 
that bear on a party’s good faith in the 
routine operation of an information 
system” even in those instances where 
the source of the duty to preserve 
information is a court order.46 If 
the courts follow the Committee 
Note’s guidance literally, this will 
be a dramatic departure from the 
current standard that an inadvertent 
or negligent breach of the duty to 
preserve triggers sanctions.47 

B. Western District Court 
 Unreported Orders – Motions 
 to Compel/Sanctions
In Bullis v. Nichols,48 Judge Bryan 
considered the plaintiff’s motion to 
require a non-party to produce over 
166,000 e-mails requested by a Fed. 
R. Civ. P. 45 subpoena duces tecum. 
Judge Bryan denied the motion because 
the plaintiff did not “confer with the 
[non-party] in an attempt to obtain the 
information without court action.”

In Hedenburg v. Aramark American Food 
Services,49 Judge Leighton considered 
the defendant’s motion to compel 
production of a “mirror image of the 
[p]laintiff’s home computer hard drive.”  
Judge Leighton concluded that the 
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”[d]efendant is hoping blindly to find 
something useful in its impeachment 
of the plaintiff” and denied the 
defendant’s motion to compel.  

In Tilton v. McGraw-Hill,  Judge Lasnik 
invoked the court’s “inherent power” 
and granted in part the defendants’ 
motion to dismiss based upon the 
plaintiff’s conduct including the 
contention “that plaintiff has refused 
to produce and has destroyed copies 
of recent e-mails he has sent to 
Microsoft.”  Judge Lasnik noted that 
“[f]ashioning an appropriate sanction 
short of dismissal is complicated by the 
fact that defendants did not propose 
or request an alternative.”  Judge 
Lasnik concluded that “dismissal is not 
warranted at this time” and, instead, 
prohibited the “plaintiff from arguing 
that [certain evidence] led to his 
dismissal from Microsoft or seeking 
damages related to the termination of 
his employment from Microsoft.”50 

In FMC Technologies v. Edwards,51 Judge 
John Coughenour considered the 
plaintiffs’ motion that sought “dismissal 
as a sanction, and alternatively, the 
entirety of [plaintiffs’] attorneys’ fees 
as well as Court determinations that 
certain disputed facts are established.”  
In rejecting the sanction of dismissal, 
Judge Coughenour found that the 
“[p]laintiffs’ allegations regarding 
the destruction of computer files are 
anything but clear and this Court 
cannot find [p]laintiffs’ assertions any 
more or less credible than [d]efendant’s 
explanation for the ‘missing’ data.” 
(Internal quotation in the original.)  
Judge Coughenour also declined “to 
exercise [the court’s] discretion to 
impose any sanctions short of dismissal 
as well” as the “discovery disputes in this 
matter have been numerous and bilateral 
[and imposing] any of the sweeping 
sanctions suggested by Plaintiffs on the 
eve of trial is not justified.”

In Omax Corporation v. Flow 
International,52 Judge Lasnik 
considered the plaintiff’s motion to 

compel production of the defendant’s 
“database” that contained information 
regarding the defendant’s product 
that “allegedly infringed [plaintiff’s] 
patents.”  In opposition to the 
plaintiff’s motion, the defendant 
argued “that the [information in the 
data base] is incomplete and potentially 
misleading…to someone approaching 
the data from [plaintiff’s] perspective 
because it creates disparities … that 
may be tied to factors not apparent in 
the database itself.”  After noting that 
Fed. R. Civ. P. 26(b)(1) provides for a 
broad scope of discovery, Judge Lasnik 
found that: (i) although the database 
may be “incomplete and potentially 
unhelpful, [plaintiff] is nevertheless 
still entitled to the information 
contained in the…database,” and (ii) 
although “the data may be of limited 
value, it does have some value and 
it is relevant to [plaintiff’s] damages 
case.” Judge Lasnik then granted the 
plaintiff’s motion to compel. 

VII. Conclusion
The Western District Court’s unreported 
orders regarding ESI discovery offer at 
least two apparent insights. First, the 
Western District Court has skillfully 
addressed ESI discovery issues both 
before and after the E-Discovery Rules 
became effective on December 1, 2006. 
Second, to the extent the E-Discovery 
Rules may be imperfect or imprecise, 
the Western District Court has 
judiciously rejected attempts to exploit 
those imperfections.
1Portions of  E-Discovery and the Proposed Amend-
ments to the Federal Rules of Civil Procedure: A 
Primer bv Robert A. Medved are reprinted here, 
with permission from the WSBA.
2These differences, along with a desire for national 
uniformity, provided much of the impetus for the 
2006 amendments to the Federal Rules of Civil Pro-
cedure that address ESI.  See Report of the Judicial 
Conference Committee on Rules of Practice and 
Procedure to the Chief Justice of the United States 
and Members of the Judicial Conference of the 
United States, at Rules-Page 22 and 23 (September 
2005), available at http://www.uscourts.gov/rules/
Reports/ST09-2005.pdf.

3The E-Discovery Rules became effective December 
1, 2006.  The term “electronically stored informa-
tion” appears throughout the E-Discovery Rules.  
E-Discovery Rules decline to define term “electroni-
cally stored information” but intend the term to be 
“flexible enough to encompass future changes and 
developments.” See Judicial Conference Committee 
Report, supra at Rules App. C-74.
4See Zubulake v. UBS Warburg LLC, 217 F.R.D. 309 
(S.D.N.Y. 2003) (“Zubulake I”) (addressed “cost-shift-
ing”); Zubulake v. UBS Warburg LLC, 230 F.R.D. 290 
(S.D.N.Y. 2003) (“Zubulake II”) (addressed release 
of confidential deposition transcripts);  Zubulake v. 
UBS Warburg LLC, 216 F.R.D. 280 (S.D.N.Y. 2003) 
(“Zubulake III”) (allocated backup tape restoration 
costs); Zubulake v. UBS Warburg LLC, 220 F.R.D. 
212 (S.D.N.Y. 2003) (“Zubulake IV”) (addressed the 
preservation of evidence, spoliation and sanctions); 
Zubulake v. UBS Warburg LLC, 229 F.R.D. 422 
(S.D.N.Y. 2004) (“Zubulake V”) (granted sanctions 
and imposed an adverse inference instruction against 
UBS); and Zubulake v. UBS Warburg LLC, 382 F. 
Supp. 2d 536, 547 (S.D.N.Y. 2005) (“Zubulake VI”) 
(ruled on the parties’ motions in limine).
5See Richard A. Posner, How Judges Think (2008).
6See, e.g., Fed. R. Civ. P. 16(b)(3)(B)(ii), Fed. R. Civ. 
P. 16(b)(3)(B)(iii), Fed. R. Civ. P. 26(a)(1)(A)(ii), Fed. 
R. Civ. P. 26(f)(1), Fed. R. Civ. P. 26(f)(2), Fed. R. 
Civ. P. 26(f)(3)(C) and Fed. R. Civ. P. 26(f)(3)(D).  
7Reiman v. Does 1-1000, 2007 WL 1271157 (W.D. 
Wash. May 1, 2007) (unreported). 
8Tilton v. McGraw-Hill Companies, Inc., 2007 WL 
3229157 (W.D Wash. Oct 30, 2007) (unreported).     
9American Fast Freight, Inc. v. National Consolida-
tion & Distribution, Inc., 2007 WL 3357694 (W.D. 
Wash. Nov. 7, 2007) (unreported).   
10Mikron Industries, Inc. v. Hurd Windows & Doors, 
Inc., 2008 WL 1805727 *2 (W.D. Wash. April 21, 
2008) (unreported).    
11See Zubulake I, 217 F.R.D. at 318, 324 (italics in 
the original).  The Zubulake I seven-factor test was 
augmented by Wiginton v. CB Richard Ellis, Inc., 
229 F.R.D. 568, 572-573 (N.D. Ill. 2004) (“…we 
modify the Zubulake rules by adding a factor that 
considers the importance of the requested discovery 
in resolving the issues of the litigation.”)  
12Compare the “not reasonably accessible because of 
undue burden or cost” language found in Fed. R. Civ. 
P. 26(b)(2)(B) with the “accessed” and “accessible” 
and “accessible/inaccessible test” and “accessible or 
inaccessible” and “inaccessible” and “most accessible 
to least accessible” and “range of accessibility” and 
“relatively inaccessible” and “typically accessible” 
and “undue burden or expense” language found in 
Zubulake I, 217 F.R.D. at 317-320, 324.  Compare 
the “electronically stored information from sources” 
language found in Fed. R. Civ. P. 26(b)(2)(B) with 
the “media on which it is stored” language found in 
Zubulake I, 217 F.R.D. at 318.     
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13See Zubulake I, 217 F.R.D. at 324.
14See Judicial Conference Committee Report, supra 
at Rules App. C-48. 
15See, e.g., Hagemeyer North American, Inc. v. 
Gateway Data Sciences Corp., 222 F.R.D. 594, 602-
603 (E.D. Wis. 2004) (“In short, Zubulake brought 
the cost-shifting analysis closer to the Rule 26(b)(2) 
proportionality test…For these reasons, the Court 
is persuaded by the reasoning in Zubulake and will 
adopt the seven-factor Zubulake  test.”). See also 
Judicial Conference Committee Report, supra at 
Rules App. C-49 - C-50.
16See Judicial Conference Committee Report, supra 
at Rules App. C-49.
17Fryer v. Brown, 2005 WL 1677940 (W.D Wash. 
July 15, 2005) (unreported).  Some decisions that 
pre-date the 2006 E-Discovery Rules are included in 
this article to provide context and demonstrate the 
approach taken by judges in the Western District 
Court over the years.
18C.H. Robinson Worldwide, Inc. v. Thorp, 2006 WL 
3300396 (W.D Wash. Nov. 14, 2006) (unreported).  
It appears that the terms “defendant” and “plain-
tiff ” may have been inadvertently transposed in 
paragraph D on page 5 of this unreported order.
19American Fast Freight, Inc., 2007 WL 3357694. 
20City of Seattle v. Professional Basketball Club, 
LLC, 2008 WL 539809 (W.D. Wash. Feb. 25, 
2008) (unreported).    
21Mikron Industries, Inc., 2008 WL 1805727.    
22Daimler Truck North America LLC v. Younessi, 
2008 WL 25198455 (W.D. Wash. June 20, 2008) 
(unreported).    
23Hopson v. Mayor and City Council of Baltimore, 
232 F.R.D. 28 (D. Md. 2005) provides a compressive 
discussion of this issue. 
24Fed. R. Civ. P. 16(b)(3)(B)(iv) and Fed. R. Civ. P. 
26(f)(3)(D).     
25Grill v. Costco Wholesale Corp., 2004 WL 
2314640 (W.D. Wash. Oct. 7, 2004) (unreported). 
26Banks v. United States, 2005 WL 974723 (W.D. 
Wash. March 27, 2005) (unreported).  
27United States ex rel. Parikh v. Premera Blue Cross, 
2006 WL 2927700 (W.D. Wash. Oct. 11, 2006) (un-
reported).  In the same case and after the E-Discovery 
Rules became effective, defendant inadvertently 
produced a paper, non-ESI document to plaintiff.  The 
defendant claimed that the paper non-ESI document 
was protected by the work-product doctrine and filed 
a motion for the return of that document.  Judge 
Pechman, employing both Fed. R. Civ. P. 26(b)(5)(B) 
and the five-factor balancing test, granted defen-
dant’s motion and ordered plaintiff “to return the 
document immediately.”  See United States ex rel. 
Parikh v. Premera Blue Cross, 2007 WL 162726 
(W.D. Wash. Jan. 17, 2007) (unreported).  

28Henry v. IAC/Interactive Group, 2006 WL 
354971 (W.D Wash. Feb. 14, 2006) (unreported). 
29Sims v. Lakeside School, 2007 WL 2745367 (W.D. 
Wash. Sept. 20, 2007) (unreported).  
30Knudsen v. City of Tacoma, 2008 WL 1805665 
(W.D. Wash. April 21, 2008) (unreported).  
31Fryer, 2005 WL 1677940. 
32Shank v. Kitsap County, 2005 WL 2099793 (W.D 
Wash. Aug. 30, 2005) (unreported). 
33Beardsley v. All American Heating, Inc., 2007 WL 
869959 (W.D Wash. March 20, 2007) (unreported). 
34Woodburn Construction Co. v. Encon Pacific, LLC, 
2007 WL 1287845 (W.D Wash. April 30, 2007) 
(unreported). 
35Reiman, 2007 WL 1271157. 
36Mother, LLC v. L.L. Bean, Inc., 2007 WL 2302974 
(W.D. Wash. Aug. 7, 2007) (unreported).  
37Vaughn v. City of Puyallup, 2007 WL 3306743 
(W.D Wash. Nov. 6, 2007) (unreported). 
38American Fast Freight, Inc. v. National Consolida-
tion & Distribution, Inc., 2007 WL 4269794 (W.D. 
Wash. Nov. 30, 2007) (unreported).    
39Suarez Corporation Industries v. Earthwise Tech-
nologies, Inc., 2008 WL 2811162 (W.D Wash. July 
17, 2008) (unreported). 
40See Fed. R. Civ. P. 26(f)(2).
41See, e.g., Broccoli v. Echostar Communications 
Corp., 229 F.R.D. 506, 510 (D. Md. 2005) (“A failure 
to preserve documents and records, once the duty to 
do so has been triggered, raises the issue of spoliation 
of evidence.”); Mosaid Techs., Inc. v. Samsung Elecs. 
Co., 348 F. Supp. 2d 332, 339 (D. N.J. 2004) (“The 
duty to preserve potentially relevant evidence is an 
affirmative obligation that a party 
may not shirk. When the duty to 
preserve is triggered, it cannot 
be a defense to a spoliation claim 
that the party inadvertently failed 
to place a ‘litigation hold’ or ‘off 
switch’ on its document retention 
policy to stop the destruction of 
that evidence.”); Rambus, Inc. v. 
Infineon Technologies AG, 220 
F.R.D. 264, 281 (E.D. Vir. 2004) 
(“Therefore, once a party reason-
ably anticipates litigation, it has a 
duty to suspend any routine docu-
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be in effect and to put in place a 
litigation hold to ensure the pres-
ervation of relevant documents--
failure to do so constitutes spolia-
tion.); Zubulake IV, 220 F.R.D at 
218 (“Once a party reasonably 
anticipates litigation, it must sus-
pend its routine document reten-
tion/destruction policy and put in 
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documents is, at a minimum, negligent.”).
42Leon v. IDX Systems Corporation, 2004 WL 
5571412 (W.D. Wash. Sept. 30, 2004) (unre-
ported), affirmed, Leon v. IDX Systems Corporation, 
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