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My son’s fifth grade teacher taught him that good writers 
write about very special things right after they happen. 

Had I known this advice, my article would have been much 
better because there were so many special moments I had the 
pleasure to be a part of as this esteemed Association’s 34th 
President, but failed to write about until now. 

President’s Message

Since I took office, challenges like 
sequestration and the government 
shutdown have threatened to thwart 
opportunities and defeat morale even 
for those practitioners who are not 
government employees. Nonetheless, 
the FBA Board of Trustees, the FBA 
Committee Co-Chairs, Ninth Circuit 
Representatives, the Court and the 
many professionals who have “their 
back,” faced these challenges with both 
moxie and mojo, beginning December 
2012 at last year’s annual dinner. 

My colleagues in the Federal Defender’s 
Office, for example, not only dedicated 
their time, energy, creativity and 
passion to help organize and support 
the Association at the annual dinner, 
they also created a slide-show of the 
eleven Senior Judges honored by 
the Association, including the late 
Honorable Betty Binns Fletcher, Senior 
Ninth Circuit Judge. The Honorable 
Marsha J. Pechman, Chief District 
Court Judge, utilized the slide-show to 

tell individual tales about these judges 
with passion, humor and gratitude. 

The Honorable William A. Fletcher, 
Ninth Circuit Judge, similarly honored 
his late mother and also eloquently 
reminded us that to be successful, we 
should laugh often, win the respect 
of intelligent people and listen to our 
elders. While I do not envy Floyd Short, 
who is in charge of planning the party 
this year, I will always cherish the many 
paths crossed and the many wonderful 
memories created because of the 29th 
annual dinner.

From that day forward, I had the honor 
of working with my fellow FBA Officers, 
Tessa Gorman, Dave Keenan and Floyd 
Short. These individuals are not only 
dedicated professionals, but also good 
people, who have the best interests of the 
Association and our community at heart. 
They are good-humored, creative and 
respectful of the intelligent people giving 
life to the organization year after year. 

Roger Townsend is one of those 
individuals. We have Townsend and 
the Honorable Mary Alice Theiler, 

Chief Magistrate Judge, to thank for 
Constitution Day held in September 
2013. As best described in Townsend’s 
article, the experience for the students, 
teachers and parents alike was 
remarkable. As President, I was one of 
the volunteers and witnessed not only 
the mock trial but also the enormous 
smiles on all the faces – parents, 
teachers, volunteers and children 
alike. It was a great experience and as 
one child remarked, “you haven’t seen 
it, or learned about it until you have 
felt it.” His teacher agreed, observing 
that “the experience made our system 
of government come alive for the 
students.” The same can be said for 
the volunteers, including myself, who 
were reminded that in seeking justice 
(whether in the civil or criminal forum), 
we can still learn something from the 
perspective of our children, the most 
honest of critics.

Tracy Morris is another member and 
co-chair who gives life to the FBA and 
our mission. She is the Clinic Director 
for the FBA Civil Rights Legal Clinic and 
throughout the year, I had the privilege 
of working with the clinic volunteers. 
As previously described, it is a 
rewarding opportunity to provide kind, 
understanding and most importantly, 
informed guidance to individuals with 

By Jennifer Wellman

Continued on page 13

The Honorable William 
A. Fletcher, Ninth Circuit 

Judge, honored his late 
mother and also eloquently 

reminded us that to be 
successful, we should laugh 

often, win the respect of 
intelligent people and listen 

to our elders. 
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The Institutes are inspired by iCivics, 
the web-based education initiative 
spearheaded by Justice Sandra Day 
O’Connor, who also will be our keynote 
speaker at the Federal Bar Association 
Annual Dinner on December 4. iCivics 
aims to reverse the decline in civics 
knowledge among middle and high 
school students, using free educational 
video games and materials for teachers. 
You can visit the website at http://www.
icivics.org. (Although the games are 
aimed at students, Do I Have a Right?, 
about constitutional law, holds some 
charm even for those of us who have 
been to law school.)

The motivation behind our Court’s 
Institutes was similar. Judges noticed 
deficits in civics instruction in the 
State of Washington and, with the aid 
of veteran legal educator Margaret 
Fisher of Seattle University, created a 
program to get teachers excited about 
the subject matter. The Institutes 
incorporate iCivics materials and use 
the Court as the classroom, which 

provides a unique opportunity to bring 
those materials to life. What better 
way to get students interested in the 
judiciary than by creating indelible 
memories for their teachers?

During the three-day programs, thirty 
high school and thirty middle school 
social studies teachers get behind-
the-scenes exposure to the Court, 
including presentations from probation 
officers, FBI agents, and attorneys. 
They get the chance to hear from an 
individual who committed a federal 
crime, served prison time, and was able 
to move past the experience and build 
a new life. According to Magistrate 
Judge Mary Alice Theiler, who helps 
organize the Institutes, the organizers 
look for presenters who are skilled at 
“demystifying” their area of expertise.

And it sounds like they succeed. As 
Amy Thierry, a middle school teacher 
who attended last summer told us, 
“[t]he iCivics Institute is amazing and 
it maximizes every single minute of 
your valuable time. The presenters are 
passionate about what they do, and it 
is contagious.”

One highlight of the program is the 
chance to attend a sentencing hearing 
and talk to the judge afterward to find 
out what considerations went into 
sentencing the defendant. I had the 
opportunity to speak with one group of 
teachers last summer, and I spoke about 
the effect of drugs on the adolescent 
brain. Judge Theiler notes that each judge 
that has spoken with the teachers so far 
has addressed a different topic. Judge 
Jones talked about the effect of victim 

impact statements in court, for example, 
while Judge Lasnik told the teachers why 
he tries to say one positive thing to each 
defendant during sentencing.

In addition to the hands-on civics 
experience, Judge Theiler and co-
organizer Fisher have been thrilled by 
a side effect of the Institutes that they 
did not anticipate. The teachers who 
participate in the Institutes frequently 
remark on the compassion displayed 
by all the participants in the judicial 
process. As Betty Beier, a middle school 
teacher, stated, “I learned [that] the 
federal judicial system is peopled by 
intelligent, compassionate people who 
genuinely love their jobs and extend 
respect and courtesy to all who are 
involved.” The idea that the federal 
courts can help repair, rather than just 
disrupt lives—this is an invaluable 
lesson for teachers and the children 
they educate.

The high school program will be 
held June 25-27, 2014, and the 
middle school program will be held 
July 9-11, 2014, at the U.S. District 
Court in Seattle.  If you know of a 
social studies teacher in the Western 
District who might be interested in 
this opportunity, direct him or her to 
www.wawd.uscourts.gov/educators-
media/educational-resources. Don’t 
hesitate—space is filling up fast.    

Word is getting out about one of the most exciting 
learning opportunities put on by our Court. I 

apologize to all the attorneys reading this newsletter, 
but lawyers aren’t invited—and neither are judges. This 
summer’s three-day iCivics Institutes are open only to 
teachers within the geographic boundaries of the Western 
District of Washington.

Chief’s Corner 
By Chief Judge Marsha J. Pechman iCivics in the Western District of Washington

Justice Sandra Day O’Connor
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The mission of the United States Courts Library is to 
serve the library and information needs of the federal 

judges and judicial staff stationed in the Western District 
of Washington. We serve the judges, law clerks and staff of 
the Ninth Circuit Court of Appeals, the District Court, and 
the Bankruptcy Court. We serve the staff of the Federal 
Public Defender, Probation and Pretrial Services, and Clerk’s 
Office Staff. The library is also very involved in projects 
that reach judges across the nation by creating or assisting 
in the production of Court intranet materials like New 
& Noteworthy, Bankruptcy in the News, & LifeSaver Treatises. These resources push 
information and current awareness services to the desktops of court staff.

With a staff of four, the library has two 
locations that are open to the public 
and bar: the library in the Courthouse 
at 700 Stewart Street in Seattle and the 
library in the Nakamura Courthouse 
at 1010 Fifth Avenue in Seattle. The 
library at 700 Stewart Street is open to 
the public from 12:30 p.m. to 4:30 p.m. 
Monday through Friday. The library 
at the Nakamura Courthouse is open 
from 8:00 a.m. to 4:30 p.m. when the 
Ninth Circuit is in session. When the 
Court is not in session we recommend 
that you call us at 206.224.2310 before 
visiting to ensure that our library staff 
is available to assist you in finding 
materials. We have WiFi service 
available in both locations.

Our libraries have many helpful 
resources. For example, the law book 
collection is available to all library 
patrons and we circulate materials to 
attorneys and litigants in downtown 
Seattle. We ask, however, that materials 
be returned within two hours of a 
phone call if needed by court staff. 

Since we are funded to serve court staff, 
public access to subscription databases 
is restricted. Our vender contracts limit 
use of Westlaw, Lexis, Hein Online, 
Proquest Congressional Publications, 
Chapter 13 Online, and AILA Link  to 
court staff only. 

Our collection is probably the best 
in Seattle for federal practice-related 
materials. Popular titles include: Federal 
Procedure Lawyers’ Ed., (West); Moore’s 
Federal Practice, 3rd ed., (M. Bender); 
Federal Practice and Procedure, 4th ed., 
(Wright & Miller) (Thomson/West); 
Business and Commercial Litigation in 
Federal Courts, (West); Ninth Circuit 
Civil Appellate Practice, (Rutter Group); 
Federal Appellate Practice Guide, 9th 
Circuit, (West, 2nd ed.); and Federal 
Civil Procedure Before Trial, (Rutter 
Group). We also have a rich collection 
of materials relating to Section 1983 
litigation, bankruptcy, civil rights, 
insurance law, jury instructions and 
maritime law in addition to Washington 
State primary and secondary resources. 
If you would like to know whether we 
own a particular title, please call us at 
206.370.8975.

Libraries are evolving at a rapid pace 
and we have adjusted our work to 
reflect changing needs. Our primary 

function, however, remains the same as 
when we first opened our doors in 1939: 
helping judges, law clerks and court 
staff quickly locate information and 
resources. Today our staff accomplishes 
this goal by building web pages for our 
intranet site, creating resources for our 
SharePoint sites, disseminating current 
awareness services, and providing 
training on web-based resources and 
electronic databases. With recent 
budget constraints, many hard copy 
resources have been replaced with 
electronic versions.

The library has built an electronic 
archive of the historical materials 
about the Western District of 
Washington. We have digitized many 
historic documents, memorabilia and 
photos about our local court. Many 
of the documents have been optically 
scanned so they can be searched by key 
word. This archive includes histories 
written about the Western District of 
Washington. The two oldest are: 

Continued on page 19

Exploring the United States Courts Library of the Western District of Washington
By Tim Sheehy, US Courts Library

What to Expect in 2014 and Beyond:

Our collection is probably 
the best in Seattle for 

federal practice-related 
materials. 

Libraries are evolving at 
a rapid pace and we have 

adjusted our work to reflect 
changing needs. 
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Amendments to Federal Rule 45: 
Nationwide Service
Civil practitioners who have reveled in 
the opportunities for gamesmanship 
presented by Federal Rule of Civil 
Procedure 45 may be disappointed at 
Rule 45’s new user-friendly provisions 
for service of subpoenas. New Rule 45, 
which went into effect on December 1, 
2013, authorizes the court where an 
action is pending (the “issuing court”) 
to issue subpoenas in other jurisdictions 
and provides for nationwide service of 
process. The new rule eliminates the 
requirement that a subpoena issue 
“from the court for the district where 
the deposition is to be taken” or “the 
production or inspection is to be made” 
and thus eliminates the need to hire 
local counsel for the sole purpose of 
issuing and serving a subpoena.3  

The amendments to Rule 45 also 
clarify that a party serving a document 
subpoena must first serve notice and a 
copy of the subpoena on other parties. 
The purpose of this requirement is to 
enable other parties to object to the 
subpoena or serve their own subpoena 
for additional documents, but the 
requirement has been often overlooked in 
the 20 years since it was added to Rule 45. 

Amendments to Rule 45 also resolve 
the issue of where a party or party 
officer may be compelled to appear for 
trial. Some courts held that the old 
Rule 45 required a party or party officer 

to testify at trial outside the state in 
which he or she resided, worked, or did 
business—regardless of the distance 
he or she had to travel.4  Other courts 
interpreted the old rule to require a 
party officer to testify at trial out of 
state only if he or she did not have to 
travel more than 100 miles.5  Under 
new Rule 45, a subpoena may command 
a party or party officer to testify only 
within the state in which he or she 
resides, works or does business. For 
other witnesses, a subpoena can compel 
attendance only within 100 miles or, 
for trial (and provided the witness 
would not incur substantial expense), 
within the state. Because depositions of 
parties and party officers do not require 
a subpoena, the limitations in Rule 45 
do not limit the courts’ authority to 
control the place of party depositions or 
impose sanctions for failure to appeal 
under Rule 37(b).

Finally, Rule 37(b) was amended to 
conform to the amendments to Rule 45, 
particularly subdivision (f) providing 
for the transfer of a subpoena-related 
motion to the court where the action is 
pending. A sentence was added to Rule 
37(b) to address which court can hear 
a contempt motion: the enforcement 
court or the issuing court? The answer 
is both. There are other changes to Rule 
45, and practitioners would do well to 
review new Rule 45 in its entirety before 
issuing a federal subpoena in 2014.

Amendments to Local Civil Rules 
There are several minor amendments 
to the local civil rules that are set to 
go into effect on January 1, 2014. 
These amendments include removing 
the presumption that an unopposed 
summary judgment motion may 
be considered by the court as an 
acknowledgement that the motion has 
merit (LCR 7), and clarifying the rules 
regarding “Intradistrict Assignments” 
in LCR 3(d) and LCR 101. 

Proposed Amendments to Federal 
Rules Available for Public Comment 
There are significant changes to the 
Federal Rules of Civil Procedure in 
the works, which are currently open 
to public comment. Among other 
things, the Advisory Committee on 
Civil Rules has proposed changes to 
promote proportionality in discovery, 
provide clearer guidance on when a 
party may be sanctioned for failing 
to preserve documents, and improve 
case management. 

Proportionality 
Proposed changes to Rule 26 would 
move the cost-benefit analysis of 
current Rule 26(b)(2)(C)(iii), which 
describes when a court may limit 
discovery, into Rule 26(b)(1), defining 
the permissible scope of discovery. As 
a result, all discovery would have to be 
“proportional to the needs of the case 
considering the amount in controversy, 

The winter edition of the FBA WDWA Newsletter would not be complete without a recap 
of upcoming amendments to the local and federal rules. Compared with 2012, business 

was slow for the civil rules in 2013, with some significant revisions to Federal Rule 45 and 
a handful of minor changes to the local civil rules. But there are proposed amendments to 
the Federal Rules of Civil Procedure currently open for public comment that are important 
for our local bar to consider. Criminal rules, both federal and local, also received a variety 
of amendments affecting guilty pleas, protection of government work product, the 
confrontation clause, electronic discovery, the issuance of warrants, juror contact, the use 
of settlement judges, and procedural aspects of filing and sealing court papers.2  

Exploring the United States Courts Library of the Western District of Washington What to Expect in 2014 and Beyond:
By Michelle Peterson & Miles A. Yanick1 Amendments to the Federal Rules and Local Rules  

of the Western District of Washington

Continued on page 14
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Western District of Washington Seeks to Bolster Pro Bono Pool

District courts throughout the Ninth Circuit have 
attempted to respond to the challenges posed by 

pro se litigation by developing a large number of pro 
bono programs. These programs are now catalogued at 
www.circ9.dcn. One way to respond is to expand the 
pool of attorneys willing to take on cases on a pro bono 
basis. However, pro se litigants often need the most 
assistance in areas of the law outside the traditional 
practices of the private bar. As a result, attorneys are reluctant to undertake pro bono 
representations, frequently citing their unfamiliarity with the applicable law as the reason 
they did not take on a case.
On September 13, 2013, federal judges 
and the Federal Bar Association of the 
Western District of Washington teamed 
up to address this issue, putting on 
a Continuing Legal Education (CLE) 
seminar entitled “Doing Well by Doing 
Good:  Litigating Pro Bono Cases in 
Federal Court.” The program, which 
took place at the U.S. District Court in 
Seattle and was streamed to the U.S. 
District Court in Tacoma, focused on 
demystifying pro bono representation 
for local practitioners and encouraging 
attorneys to join our court’s volunteer 
Pro Bono Panel. In attendance 
were more than 60 members of the 
private bar, many of whom wound up 
volunteering to take on pro bono cases.

The event proved to be a great way for 
the federal judges and the FBA to work 
together to produce tangible results that 
will be of lasting benefit to the district. 
FBA Pro Bono Committee chairs Joanna 
Plichta Boisen and Brett Purtzer opened 
the program with introductory remarks, 
after which I provided an overview 

of our court’s pro bono programs. To 
help private practitioners understand 
the various opportunities for pro bono 
representation, other speakers discussed 
the role of the Screening Committee 
in making recommendations to the 
court about whether civil cases appear 
appropriate for appointment of pro 
bono counsel. Discussion also covered 
the limited representation rule, under 
which an attorney is appointed at the 
outset of the case to serve only through 
an early mediation, and services 
provided by the district’s growing 
Federal Civil Rights Legal Clinic.

The CLE program then provided 
substantive training in areas of the 
law in which pro se litigants are 
frequently involved. District judge law 
clerks, pro se law clerks and private 
practitioners provided explanations of 
42 U.S.C. § 1983 prisoner civil rights 
claims involving denial of adequate 
medical care, Religious Land Use 
and Institutionalized Persons Act of 
2000 (RLUIPA) claims, and excessive 
force claims. A private practitioner 
also provided substantive training 
regarding employment and Title VII 
cases, which are frequently brought by 
pro se litigants. Because representing 
pro se litigants can raise unique ethical 
challenges, the ethical portion of the 
CLE focused on cultural competency in 
the pro se context.

To tie the substantive portions of 
the program together, my colleague, 
Magistrate Judge Mary Alice Theiler, 
and I provided practice tips for 
attorneys who accept a pro bono 
appointment, regardless of the subject 
matter. Our presentation was followed 
by a panel discussion by attorneys 
who previously accepted pro bono 
appointments. Panelists reflected 
on their initial fears, experiences at 
trial, why they considered pro bono 
representation to be rewarding, 
and answered questions from the 
audience. The program concluded with 
comments by Chief District Judge 
Marsha J. Pechman, who encouraged 
attendees to get involved with the 
district’s pro bono programs.

If your district is interested in putting 
on a similar program and would like a 
copy of the agenda used for this CLE, 
please feel free to contact me:   
James_Donohue@wawd.uscourts.gov.

By Judge James DonohuePreviously published in The Gideon

The event proved to be a 
great way for the federal 

judges and the FBA to work 
together to produce tangible 
results that will be of lasting 

benefit to the district. 
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The sessions began with a tour of the 
Courthouse in which the students 
saw the control room, lock up, and 
inner workings of the courthouse. 
The students were regaled with 
colorful anecdotes and an engaging 
presentation from the U.S. Marshals, 
highlighted by an impressive display 
of their law enforcement and security 
tools and many students had the 
opportunity to be shackled. Multiple 

parents reported that the photos of 
their shackled children were likely to be 
featured in their holiday cards. 

Following the tour and Marshal 
presentation, the students conducted 
a mock trial to determine whether 
“Pat Morton” was guilty of theft in 
the first degree by taking a computer 
home from the school computer lab 
without permission, a scenario written 
by Margaret Fisher of the Seattle 
University School of Law. Students 
were each given a part as witnesses, 
prosecutors, defense attorneys, jurors 
or judge. Students learned about the 
criminal trial process and received 
valuable public speaking experience. 
Of particular interest was the jury 
deliberation, which provoked a lively 

debate in which several 
jurors were persuaded 
to switch their verdict.

Students appreciated 
the hands-on nature 
of the mock trial 
experience. One 
student commented 
about the trial 
experience that, “You 
haven’t seen it, or 
learned about it until 
you have felt it.” In 

Tacoma, Judge J. Richard Creatura 
supported the student judge and spoke 
to the students about constitutional 
issues and the courts. In Seattle, 
Judge Mary Alice Theiler supported 
the student judge and spoke to the 
students about the jury system and 
constitutional questions. The students 
asked insightful questions and their 
enthusiasm inspired many of the legal 
professionals in attendance. 

Constitution Day Gives Local Students First Hand Trial Experience
By Roger Townsend, FBA Federal Civil Rights Clinic Co-Chair

The U.S. Courts and the Federal Bar Association of the 
Western District of Washington recently conducted the 

second annual “Constitution Day” program for four local 
grade school classes in commemoration of the anniversary 
of the signing of the Constitution. The program, held in 
mid-September, is part of Congress’ 2005 mandate (Pub. L. 
108-447) to observe Constitution Day and Citizenship Day 
by providing instruction to citizens on their responsibilities 
and opportunities as citizens of the United States and of 
the State and locality in which they reside. The program was 
overseen and coordinated by Chief United States Magistrate, 
Judge Mary Alice Theiler, and the Clerk of the Court, 
William McCool, along with the Federal Bar Association.

One student commented 
about the trial experience 
that, “You haven’t seen it, 

or learned about it until you 
have felt it.”

Continued on page 19

“This experience really 
got me thinking about 

our government and what 
process we go through 

before we find someone 
guilty. I feel so lucky to be 

part of a country where 
each person is treated fairly, 

honestly, and equally. The 
right to a jury trial is very 

fair and I love that we get to 
learn about it.”
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On a gorgeous sunny day last summer the Federal Bar 
Association of the Western District of Washington 

hosted a noon hour standing-room-only free CLE on the 
19th floor of the federal courthouse, which featured the 
Chief Magistrate Judge Mary Alice Theiler and Magistrate 
Judge Brian Tsuchida. The expansive views of the city did 
not distract the CLE’s targeted audience: new attorneys in 
practice two years or less. 

All present appreciated the opportunity 
to hear directly from bench and receive 
practice tips from a highly esteemed 
and deeply experienced panel. The 
event was held on July 13, 2013 and 
co-hosted by the King County Bar 
Association Young Lawyers Division. 
Judges Theiler and Tsuchida offered 
valuable tips for practice and started 
with the basic question: What is a 

Federal Magistrate Judge? The two 
judges, moderated by the FBA board 
secretary, David Keenan, covered 
topics ranging from matters handled 
by Federal Magistrate Judges in the 
Western District of Washington to 
the statutory authority underlying 
the Federal Magistrate Judges’ ability 
to act. Magistrate Judges handle all 
criminal matters, except felony trials 
and sentencing, and many 42 U.S.C. 
Sec. 1983 civil rights actions. Federal 
Magistrate Judges also preside over 
all applications to proceed in forma 
pauperis, habeas corpus petitions 
challenging state convictions, and 
complaints seeking review of the denial 
of social security benefits. 

Much to the surprise of our newer 
practitioners, Federal Magistrate 
Judges even have the authority to hear 
any civil case in which the parties have 
consented. As the panel noted, this can 
expedite the possibility of receiving 
a trial on the merits. The panel also 
discussed how magistrates take on 
non-dispositive civil matters when they 

are referred by a District Court Judge 
and even make time for settlement 
conferences in their busy schedules. 

At the conclusion of the CLE, many 
participants lined up for a turn to 
speak one-on-one with the panel. Both 
Magistrate Judges graciously stayed 
after to chat with the new lawyers, 
answer questions and accept comments. 
It was a valuable opportunity not lost 
on our newest members. 

Next up:  The FBA membership 
committee, along with the appellate 
committee, will host a free brief 
writing CLE open to all FBA members 
on January 10, 2014 at 3:00p.m. on 
the 19th floor of the courthouse with 
a wine & cheese reception to follow at 
4:30p.m. in the lobby. Our panel will be 
Judge Tallman, Justice Gonzalez and 
Justice Gordon McCloud. We encourage 
you to attend this highly anticipated 
CLE – a fabulous benefit of your FBA 
membership! For more information, 
please feel free to contact your 
membership co-chair, Cynthia Jones, at 
cjones@joneslegalgroup.net.

By Cynthia B. Jones, FBA Membership Committee Co-Chair

The two judges, moderated 
by the FBA board 

secretary David Keenan, 
covered topics ranging 
from matters handled 
by Federal Magistrate 
Judges in the Western 

District of Washington to 
the statutory authority 
underlying the Federal 

Magistrate Judges’  
ability to act.

Summer CLE Report – Practice Before the Magistrate Judges
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If you have knowledge of this 
evidence being used in a case, or 
would like to assist on this important 
project, contact NACDL Resource 
Counsel Vanessa Antoun at  
vantoun@nacdl.org or 202.465.7663.  

NACDL’s recently announced 
partnership with the Innocence 
Project (IP) and the Federal Bureau of 
Investigation (FBI), once an almost 
inconceivable concept, embodies an 
historic breakthrough in how law 
enforcement addresses overstated 
scientific conclusions or opinions, 
but also presents an extraordinary 
challenge for the legal profession.1 The 
existence of the Hair Microscopy 
Review Project constitutes a 
commendable recognition by the FBI 
and the Department of Justice (DOJ) 
that there is an affirmative duty to 
correct when events establish that the 
evidentiary value of a scientific opinion 
has exceeded the limits of science. At 
the same time, the criminal defense bar 
has an overarching obligation to ensure 
that individuals who may have been 
wrongfully convicted have access to 
qualified counsel to pursue all available 
relief. This article will explain the 
contours of the project, the protocols 
that will be applied in the collaborative 
review process, and the nature and 
extent of the notification of error. 
Finally, it will describe the challenges 
that await clients and lawyers after the 
error has been disclosed.

The Contours of the Project
In July 2013, NACDL and the IP signed 
the groundbreaking and historic 
agreement with the FBI and DOJ to 
review thousands of criminal cases in

which the FBI conducted microscopic 
hair analysis of crime scene evidence. 
Two major developments created the 
impetus for this review. First, in 2009, 
the National Academy of Sciences 
(NAS) issued its report on forensic 
science and specifically identified 
microscopic hair comparison evidence 
as problematic.2 The report observed 
that “[n]o scientifically accepted 
statistics exist about the frequency with 
which particular characteristics of hair 
are distributed in the population. There 
appear to be no uniform standards 
on the number of features on which 
hairs must agree before an examiner 
may declare a ‘match.’”3 Further, the 
NAS committee found “no scientific 
support for the use of hair comparisons 
for individualization in the absence 
of nuclear DNA. Microscopy and 
mtDNA analysis can be used in tandem 
and may add to one another’s value 
for classifying a common source, 
but no studies have been performed 
specifically to quantify the reliability of 
their joint use.”4

The second and more direct triggering 
event was the exoneration of three men 
between 2009 and 2012 who had served 
lengthy prison sentences, and whose 
convictions were tainted by microscopic 
hair comparison evidence that exceeded 
the limits of science. DNA testing 
contradicted the conclusions of three 
different FBI hair examiners who had 
provided the flawed testimony.5  

The review will focus on cases in which 
either the FBI laboratory reports or  
the testimony included statements  
that exceeded the limits of science. 
NACDL and the IP began preliminary 

discussions with the FBI in the spring 
of 2012, and in July 2012 the DOJ 
confirmed the launch of the largest 
postconviction review ever conducted by 
the FBI.6 Since that time, NACDL and the 
IP have worked together with the FBI to 
establish protocols for the project and the 
content of the eventual notifications.7 

It is important to understand the 
breadth of the universe of cases that 
will be subject to review. The review will 
focus on all cases analyzed prior to Dec. 
31, 1999, and will extend back at least 
until the early 1980s or earlier if cases 
can be identified. The reason cases in 
which the offense occurred after 2000 
will not be examined is that beginning 
in 1996, DNA testing augmented hair 
microscopy as the means of determining 
whether two hair specimens were 
determined to be a match. Hence, at 
least in terms of the FBI laboratory, 
the practice of relying solely upon hair 
microscopy ended. Because the FBI 
provided microscopic hair analysis for 
state and local law enforcement entities, 
many, if not most, of the cases will be 
state prosecutions.8 

The touchstone for the review is a 
fundamental agreement as to the 
permissible limits of the science of hair 
microscopy. NACDL and the IP have 
agreed with the FBI that an examiner’s 
testimony concerning the relationship 
between two hairs is appropriate if it 
reflected the fact that hair comparison 
could not be used to make a positive 
identification. Instead, it could 
indicate, at the broad class level, that a 
contributor of a known sample could be 
included in a pool of people of unknown 

National Association of Criminal Defense Lawyers (NACDL) staff members are working 
with the Innocence Project and the FBI to review thousands of cases in which the 

use of microscopic hair comparison evidence may have resulted in wrongful convictions. 
NACDL needs all defense lawyers in the United States to aid in this effort to identify cases 
— regardless of whether the FBI was involved.

The Hair Microscopy Review Project: 
By Norman L. Reimer An Historic Breakthrough For Law Enforcement 

and A Daunting Challenge For the Defense Bar

Reprinted with permission of NACDL’s The Champion

Continued on page 16
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One of the little known realities of incarceration in United 
States is that many prisoners who spend time in “solitary 

confinement” are not there because they broke a prison rule or pose 
a significant security risk. Rather, many inmates spend months 
and years in “administrative segregation” (“Ad-Seg”) (bureaucratize 
for “solitary confinement”) for their own protection or because 
prison or jail officials have no housing alternatives for them. Such 
was the case for Tony D. Penwell, a prisoner now incarcerated at 
Washington’s Monroe Correctional Complex. 
Penwell spent nearly three years 
(between November 2004 to July 
2007) in administrative segregation in 
the King County Jail during pre-trial 
proceedings and then during an appeal. 
He was placed in complete isolation 
for 23 hours a day because of a highly 
restrictive court order under which he 
could only make telephone calls and 
send letters to his criminal defense 
attorney. According to jail officials, the 
only way the order could be enforced 
was to house Penwell in solitary. 

Penwell sought spiritual relief from 
his solitary confinement by asking to 
attend group worship services held in 
the jail. Although he was occasionally 
permitted to meet privately with a 
chaplain, jail officials refused to permit 
Penwell to attend group worship because 
he would be able to mingle with other 
inmates who could potentially make 
calls on his behalf. Penwell believed 
that preventing him from attending 
group worship services violated his 
First Amendment right to exercise his 

religion. In December 2005, acting 
pro se, Penwell filed a prisoner civil 
rights complaint in federal court under 
42 U.S.C. §1983 against various King 
County jail administrators. His initial 
complaint only alleged First Amendment 
violations. Penwell v. Holtgeerts, et al, 
U.S.D.C. Western District of Washington, 
Case No. CV-05-02106-TSZ. 

Over the next two years, Penwell 
litigated this case, without the help 
of a lawyer, from his Ad-Seg jail 
cell with a restrictive phone block. 
This situation posed numerous 
obstacles. For example, Penwell had 
to petition for a court order to be 
able to contact another inmate who 
had been housed in a segregation cell 
adjacent to him for a year. Dkt. 38 
(Order Granting Plaintiff’s Motion for 
Order Authorizing Communication 
to Inmate). This inmate attested to 
Penwell’s sincere Christian beliefs 
as well as his slow psychological 
deterioration from being denied the 
opportunity to join with others in 
group worship. He stated that “Penwell 
slowly became less talkative, eventually 
becoming almost completely reclusive” 
and that Penwell “stopped coming 
out on our hour out most mornings 
and became very depressed.” Dkt. 153 
(Declaration of Richard Kirkham).

In April 2007, the King County 
defendants moved for summary 
judgment, asserting that confining 
Penwell to the Ad-Seg unit was 

“reasonably related to the legitimate 
governmental interest” of complying 
with court orders and protecting 
witnesses and victims related to his 
criminal cases and that they did not do 
so with the intent of punishing him. 
Dkt. 81. Furthermore, they alleged that 
Penwell had failed to prove that his 
right to free-exercise of his religious 
beliefs had been burdened “without 
any justification reasonably related to 
legitimate penological interests” and 
had provided “no evidence his faith 
mandates weekly attendance at group 
worship services.” Id. 

In July 2007, the court granted 
summary judgment in favor of 
all defendants. Dkt. 97 (Report & 
Recommendation); Dkt. 101 (Order 
Adopting Report & Recommendations). 
In doing so, it applied the “centrality 
test” to conclude that the conditions 
of Penwell’s confinement did not 
substantially interfere “with a tenet 
or belief that is central to religious 
doctrine.” Freeman v. Arpaio, 125 F.3d 

By Lynne Wilson

He was placed in complete 
isolation for 23 hours a 
day because of a highly 
restrictive court order 

under which he could only 
make telephone calls and 

send letters to his criminal 
defense attorney.

Pro Bono Prisoner’s Religious Freedom Case Succeeds in Changing King County 
Jail’s Solitary Confinement Policy
Ninth Circuit Appeal Changed Course of Litigation

Continued on page 20
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legal questions related to a variety of 
civil rights issues. This month, with 
the support of the Association and the 
Court, Morris opened the new civil 
rights clinic in Tacoma. Morris also 
expanded clinic hours in Seattle and 
increased volunteer attorney and legal 
assistant pools. These phenomenal 
accomplishments were exciting feats 
for Morris and the FBA, and furthered 
our stated objective to keep the federal 
court system responsive to the needs of 
the public. 

I am equally proud of the other very 
active committee co-chairs who were 
innovative, motivated individuals 
despite their demanding day jobs. For 
instance, the membership committee 
did not waste any time and in January 
2013, hosted the first of two CLEs 
intended to benefit our newer members/
practitioners. Five district court judges 
– Chief Judge Pechman, the Honorable 
John C. Coughenour, the Honorable 
Richard A. Jones, the Honorable Robert 
S. Lasnik, and the Honorable Ricardo 
S. Martinez – offered tips to a capacity-
filled event, followed by a wine and 
cheese reception that gave the lawyers 
an opportunity to mingle in a casual 
setting with the judges. 

The Intellectual Property Committee 
also demonstrated its moxie by hosting, 
with the Washington State Patent 
Law Association, a very successful 
CLE regarding patent royalty rates 

with the Honorable James L. Robart, 
District Court Judge, presiding. What 
is more, throughout the year the IP 
Committee fostered professionalism 
and camaraderie among the members 
of the Association’s IP section via 
the new brown bag series of CLE and 
professional development gatherings. 

Similarly, in November the Admiralty 
Committee held its biennial CLE, 
“Current Issues in Maritime Law,” a 
comprehensive program on maritime 
law – with its unique and ancient set of 
rules. The program attracted over 100 
attendees in person and on webcast, 
including one from Afghanistan, 
and concluded with a reception that 
honored its special guest speakers. 

Morris recently commented that ten 
years later, she remains proud to be a 
part of an organization that dedicates 
so much of its time to improving our 
legal community and helping others. 
I agree. By the numbers we remain 
a vibrant, professional, passionate 
and fun association. We are over 
400 members strong. We have 17 
committees, all of which hosted or 
supported a variety of CLEs this 
past year and/or plan to this Winter, 
Spring and Summer. We also support 
and sustain two Civil Rights Legal 
Clinics and three annual events, i.e., 
Constitution Day, Youth Law Day and 
the Ninth Circuit Representatives 
District Meeting and CLE. We further 
support the welcoming ceremony for 
new citizen children spearheaded by 
Chief Judge Pechman, as well as the 
William L. Dwyer Jury Project Award, 
established in 2003 by the FBA and the 
University of Washington in memory 
of the late Honorable William L. Dwyer, 
District Court Judge. 

And although this is my last month in 
office, I remain hopeful that the FBA 
will further explore how it can support 
and sustain the DREAM program,1 as 

well as this District’s iCivics program, 
as described herein by Chief Judge 
Pechman. Both programs are creative 
means to serve the community, 
advance the science of jurisprudence 
and promote and improve the 
administration of justice.

Finally, we celebrate our 30th Annual 
Dinner and CLE this December. We will 
enjoy the distinct honor of welcoming 
Retired Supreme Court Justice Sandra 
Day O’Connor as our keynote speaker. 
I can only hope and imagine that 
Justice O’Connor’s presence is in 
no small measure attributed to the 
professionalism, civility and community 
service at the heart of our Association 
and the Court. We are very proud and 
humbled to welcome Justice O’Connor. 
And I am very proud to have been your 
President this past year. 

The friendships, respect and laughter 
experienced throughout my tenure on 
the Board never would have crossed 
my path but for my involvement 
with the Association. For that, I am 
eternally grateful to Brian Kipnis and 
Morris, who first introduced me to the 
Association many moons ago. My hope 
is that these friendships will endure the 
test of time, and I sincerely thank you 
all for the privilege of serving as your 
President. What fun. And what a honor. 
Thank you, cheers and happy holidays. 
1 See Hon. Ricardo S. Martinez, U.S. District Court 
Judge, Criminal Defendants in the Western District 
Able to DREAM, FBA Newsletter, Vol 35, Issue 1 at 
6 (Summer 2013).

President’s Message
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the importance of the issues at stake in 
the action, the parties’ resources, the 
importance of the discovery in resolving 
the issues, and whether the burden 
or expense of the proposed discovery 
outweighs its likely benefit.” The 
Western District of Washington took 
a step in this direction last year, when 
it amended LCR 26(f) to provide that 
all aspects of discovery planning must 
take into account the proportionality 
standards of Rule 26(b)(2)(C). 

The Advisory Committee recommending 
this change notes that “excessive 
discovery occurs in a worrisome number 
of cases, particularly those that are 
complex, involve high stakes, and 
generate contentious adversary behavior.” 
The Committee found that, although 
the text of Rule 26(b)(2)(C)(iii) may be 
adequate, “it is not invoked often enough 
to dampen excessive discovery demands.”  

Proposed amendments to the federal 
rules also would attempt to impose a 
measure of proportionality in discovery 
by limiting the use of basic discovery 
tools. Thus, the amendments would 
lower the presumptive number of 
depositions from 10 to 5 and the time 
for each deposition from 7 hours to 6. 
In response to the concern that many 
cases may warrant more depositions, 
the Committee noted that courts can 
always allow more but that “[h]opefully, 
the change will result in an adjustment 
of expectations concerning the 
appropriate amount of civil discovery.” 

The proposed amendments also would 
limit interrogatories to 15, rather than 
the current 25, and would set a new limit 
of 25 requests for admission. Although 
requests for production will not be limited 
in number, the proposed amendments 
would require that objections be stated 
with specificity and state whether any 
responsive materials are being withheld 
based on the objections.

Preservation 
Perhaps the most significant 
amendments under consideration are in 

new Rule 37(e), intended to “replace the 
disparate treatment of preservation/
sanctions issue in different circuits 
by adopting a single standard.” The 
Advisory Committee noted several 
approaches to this task, from “front-
end” proscriptive rules addressing 
preservation obligations (with varying 
degrees of specificity) to a “back-end” 
rule addressing the circumstances 
under which parties may be sanctioned 
for having failed to preserve. 

Adopting the latter approach, the 
proposed amendments would allow 
for sanctions or an adverse inference 
for failure to preserve documents that 
“should have been preserved” only 
where (1) the party failed to preserve 
information willfully or in bad faith 
and (2) the loss of information caused 
“substantial prejudice” to the other 
party. Theoretically, a failure to preserve 
unimportant material would not be 
enough, even if the party acted in bad 
faith; nor would a failure to preserve 
important material be enough if the 
party acted in good faith. The rule would 
create an exception where the loss of 
information “irreparably deprived a 
party of any meaningful opportunity to 
present or defend against the claim in 
the litigation”—a high standard by the 
looks of it. (Emphasis added.) 

Arguably, the proposed standard would 
allow merely negligent spoliation to go 
unsanctioned—even where it caused 
substantial prejudice to the other 
party.6  But new Rule 37(e)(2) mitigates 
against this result by listing factors 
to consider in evaluating whether 
documents should have been preserved 
and whether failure to do so was willful 
or in bad faith. Those factors include 
negligence-type considerations, such 
as whether the party was on notice 
that litigation was likely and that the 
information would be discoverable 
and the reasonableness of the party’s 
efforts to preserve the information 
(including the proportionality of the 
efforts to the litigation). The factors 

also would have courts consider the 
parties’ conduct in trying to address 
the issue, such as whether there was 
a “clear and reasonable” request to 
preserve the information (as opposed to 
a boilerplate laundry list), whether the 
parties consulted in good faith about 
the scope of the preservation obligation, 
and whether the party to be sanctioned 
timely sought the court’s guidance. 

Case Management
Other proposed amendments are aimed 
at moving cases along more quickly. Thus, 
proposed revisions to Rule 4(m) would 
shorten the time to serve the summons 
and complaint from 120 days to 60 days 
after filing, and proposed revisions to 
Rule 16(b) would require the court to 
issue a scheduling order within 90 days 
(instead of 120) after any defendant has 
been served or 60 days (instead of 90) 
after any defendant has appeared. In 
addition, proposed revisions to Rule 16(b) 
would require that, if the court conducts 
a conference with the parties under 
Rule 16(b)(1)(B), it must be in person, 
rather than by “telephone, mail, or other 
means.” But as before, the court may 
require a report under Rule 26(f) instead. 

Revisions to 26(f) would add two topics 
to the list that parties must address in 
their discovery plan:  preservation of 
electronically stored information and 
agreements under ER 502 regarding 
privilege and inadvertent production. 
Similar changes were made to the 
Western District’s LCR 26(f) last 
year. To facilitate the parties’ 26(f) 
conference, new Rule 26(d)(1) would 
allow parties to serve requests for 
production 21 days after being served, 
with the responses not due until 30 
days after the 26(f) conference.

Public Comment 
While there are a number of steps 
remaining before the proposed 
amendments above become “law,” they 
are currently open to public comment 
and will be until February 2014. 
Anyone wishing to comment may do 

What to Expect in 2014 and Beyond
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so by February 15, 2014 by mail to the 
Committee on Rules of Practice and 
Procedure, Administrative Office of the 
United States Courts, One Columbus 
Circle NE, Washington, D.C. 20544, or 
online at www.regulations.gov. 

Amendments to Federal and Local 
Criminal Rules
Turning to criminal rules, there are 
some changes to the Federal Rules of 
Criminal Procedure worth noting that 
went into effect on December 1, 2013. 
First, Criminal Rule 11 is amended to 
expand the colloquy required by Padilla 
v. Kentucky.7 Criminal Rule 11 now 
requires the court to advise a defendant 
who is not a United States citizen of 
possible immigration consequences 
when accepting a guilty plea, including 
that the defendant may be removed 
from the United States, denied 
citizenship, and denied admission to 
the United States in the future. 

Second, Criminal Rule 16 was amended 
to reflect what courts had interpreted as 
a “scrivener’s error” in the 2002 restyling 
of Rule 16 concerning the protection 
afforded to government work product. 
The amendment clarifies that Rule 16(a) 
does not authorize the discovery or 
inspection of reports, memoranda, or 
other internal government documents 
made by the government’s attorney. 

In addition, Federal Rule of Evidence 
803(10) was amended to address the 
Confrontation Clause problem present 
in criminal cases where the government 
attempts to prove that a public record 
does not exist with a certification that 
a diligent search failed to disclose the 
record, without testimonial evidence. 
The amendment requires a prosecutor 
who intends to offer such a certification 
to provide 14 days’ written notice. 

In the Western District of Washington, 
the Local Criminal Rules Review 
Committee, Chaired by the Honorable 
Thomas S. Zilly,8 proposed a number 
of amendments to the Local Criminal 
Rules, which were to take effect on 

December 1, 2013.9  For criminal 
practitioners dealing with electronic 
discovery, the amendments include two 
important changes to CrR 16. First, 
in cases where discovery may require 
a substantial expense, counsel for the 
parties now must discuss whether 
a discovery coordinator should be 
appointed and submit a joint status 
report to the court following the 
discovery conference. 

Second, two small asterisks to CrR 
16 may create one large impact to the 
manner in which electronic discovery 
is handled in criminal cases in the 
Western District. Without an actual 
amendment to the text of the rule, these 
footnotes make reference to the court’s 
Best Practices for Electronic Discovery 
in Criminal Cases, adopted in March of 
this year. Although the Best Practices 
do not alter a party’s legal obligations 
to produce discovery, they express the 
expectation that, among other things, 
lawyers for both sides will have sufficient 
technical knowledge and experience 
to be able to both communicate about 
electronic discovery and use the 
discovery provided. The Best Practices 
also require a high degree of cooperation 
between the lawyers as part of the 
production of electronic discovery.

Also worth note are amendments 
relating to search warrants, settlement 
judges, and jurors. The rules for 
search warrants were amended for 
the first time since 1992, permitting 
the government to present warrant 
applications by telephonic or other 
electronically reliable means. See CrR 
41. Amendments to CrR 17.2 abolish 
the use of a settlement judge in criminal 
proceedings. And amended CrR 24(d) 
protects the disclosure of identifying 
juror information, while amendments 
to CrR 31(f) deny permission to contact 
jurors in cases involving a hung jury 
absent leave of court.

Finally, there are a number of 
amendments affecting the timing and 

manner of various filings in criminal 
matters. Amendments to the Local 
Criminal Rules require that motions 
and other pretrial filings be made at 
least 10 days before trial (CrR 12, 
CrR 23.2, CrR 24(a), CrR 30(c) and 
Appendix A) and require that final 
presentence reports be provided to 
the parties 14 days in advance of the 
sentencing date (CrR 32(d)). And CrR 
55 was amended to list the matters or 
items that must be filed under seal and 
require that motions to file under seal 
conform with LCR 5(g). 
1  Michelle and Miles are the Co-Chairs of the Local 
Rules Committee of the Federal Bar Association 
of the Western District of Washington. Michelle 
is a shareholder at Lane Powell PC whose practice 
emphasizes commercial litigation, white collar 
criminal defense, and government investigations. 
Miles is a partner at Savitt Bruce & Willey LLP whose 
practice emphasizes complex commercial litigation. 
2  There were also amendments to Federal Appellate 
Rules 13, 14, 24, 28 and 28.1, and Bankruptcy 
Rules 1007(b)(&), 4004(c)(1), 5009(b), 9013 and 
9014 that are not discussed in this article.
3  Under new Rule 45, a motion related to a 
subpoena still must be brought in the jurisdiction 
where compliance is required (the “enforcement 
court”). But the new rule allows the enforcement 
court to transfer the motion back to the issuing 
court if the person subject to the subpoena 
consents or if “exceptional circumstances” warrant 
it. If transferred, the issuing court may use the 
enforcement court to enforce its order in the 
enforcement court’s jurisdiction.
4 See In re Vioxx Products Liability Litigation, 438 
F. Supp. 2d 664 (E.D. La. 2006).
5  See Johnson v. Big Lots Stores, Inc., 251 F.R.D. 
213 (E.D. La. 2008). 
6 By comparison, state courts in Washington have 
held that “spoliation encompasses a broad range 
of acts beyond those that are purely intentional or 
done in bad faith.” Homeworks Constr., Inc. v. Wells, 
133 Wn. App. 892, 901 (2006). 
7 130 S. Ct. 1473 (2010).
8 Other members of the committee include the 
Honorable Brian A. Tsuchida, Micki Brunner, 
David B. Bukey, Katheryn K. Frierson, Kimberly N. 
Gordon, Anita Khandelwal, Kathryn Y. Kim, and 
Michael Markham.
9  This article, written before the proposed 
amendments were to take effect, assumes that the 
court will have adopted them all. It is certainly 
possible that the court declines to adopt, or modifies, 
some amendments.
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The Hair Microscopy Review Project

size, as a possible source of the hair 
evidence (without in any way giving 
probabilities, as an opinion to the 
likelihood or rareness of the positive 
association, or the size of the class) 
or that the contributor of a known 
sample could be excluded as a possible 
source of the hair evidence based 
on the known sample provided.9 In 
essence, with some specific exceptions 
in cases involving dyed hair or hair 
evincing signs of certain diseases, hair 
microscopy can reliably exclude a match 
but it cannot support any statement as 
to the likelihood of a match.10  

Types of Error
When the testimony concerning hair 
microscopy is examined through the 
lens of this basic understanding about 
the limits of the science, three types of 
error can be identified:

Error Type 1
The examiner stated or implied that 
the evidentiary hair could be associated 
with a specific individual to the 
exclusion of all others.

Example:11 
A: I found brown, Caucasian head 
hairs on two items of clothing, the 
sports coat, and a pair of slacks that 
were reported to me as belonging 
to [the defendant]. Now, these 
hairs matched in every observable 
microscopic characteristic to that 
known hair sample of DEC [the 
decedent] and consistent with having 
originated from her. In my opinion, 
based on my experience in the 
laboratory and having done 16,000 
hair examinations, my opinion is that 
those hairs came from DEC.

Error Type 2
The examiner assigned to the positive 
association a statistical weight or 
probability or provided a likelihood 
that the questioned hair originated 
from a particular source, or an opinion 
as to the likelihood or rareness of the 
positive association that could lead 
the jury to believe that valid statistical 

weight can be assigned to a microscopic 
hair association.

Example: 
Q: Now, based on your training and 
experience and your expertise in the 
field, and based on your knowledge 
of hair transfer and hair comparison, 
and based on the work done in this 
case, do you have an opinion, within 
the degree of scientific certainty, as to 
whether or not the pubic hair found 
in the underpants of [victim] came 
from [defendant]?

A: I would say that it would be a very 
high degree of probability that it 
does. Or to reverse it, I would say the 
chances of it being from somebody 
else, other than Mr. XX, would be 
highly unlikely at best.

Error Type 3
The examiner cites the number of 
cases or hair analyses worked in the 
lab and the number of samples from 
different individuals that could not 
be distinguished from one another 
as a predictive value to bolster the 
conclusion that a hair belongs to a 
specific individual.

Example: 
A: Now over the last 12 years, I 
personally have looked at hairs from 
about 10,000 different people, and 
over that time, I’ve only had two 
occasions out of the 10,000 people 
where I had hairs from two different 
people that I could not separate them.

The Review Process and Protocols
As of early August, the FBI has 
identified approximately 21,700 
cases in which FBI hair examiners 
may have conducted a microscopic 
hair comparison. Of the first 
15,000 cases reviewed, lab reports 
finding a positive association between 
a questioned hair and a suspect’s 
(or victim’s) hair were discovered in 
approximately 2,100 cases. Already 
more than 120 trial transcripts have 
been reviewed with at least one type of 

error present in most of them.

In most cases, the FBI will initiate 
the review through internal processes 
within the laboratory. After the reports 
with a positive association have been 
identified, the FBI will seek additional 
information from the contributing 
agency, usually a state or local law 
enforcement entity, and from the 
prosecuting authority. NACDL and 
the IP have also sought information 
and transcripts, specifically focusing 
on capital cases. The ultimate goal in 
all cases in which the report indicates 
that there was a positive association is 
to obtain the transcript or otherwise 
determine whether the evidence was 
utilized in a manner that exceeded the 
permissible limit of science.

This is a truly collaborative process, and 
as a result, if the FBI is unsuccessful 
in getting information about a case 
from the contributing agency or from 
the prosecutor, NACDL and the IP will 
make independent efforts to get the 
information necessary to complete a 
meaningful review.

After the transcript or other relevant 
information is on hand, the FBI will 
conduct a review pursuant to the 
above-described agreement as to the 
limits of hair microscopy to determine 
whether or not any of the three 
types of error are present. After the 
FBI makes its determination, it will 
share its findings and the relevant 
materials with NACDL and IP for an 
independent review. NACDL and the 
IP will conduct that review within 
two weeks, and either agree with the 
FBI or specify any disagreement. The 
FBI will then consider any objections 
to the initial finding, and either 
modify its conclusions or confer with 
representatives from NACDL and 
IP to explain the rationale for their 
conclusion. At the end of this review 
process, the DOJ will send letters of 
notification. Those letters will either 
indicate that there is agreement as 
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to the types of error, or will provide 
the FBI finding and note the contrary 
position of NACDL and the IP.

The Notification of Error
The DOJ will send the notification of 
the review results to the appropriate 
prosecutor, and shortly thereafter the 
notification will be sent to the defense 
counsel as well as to NACDL and the 
IP.12 If there is no defense attorney, 
steps will be taken to notify the 
defendant. Where error has been found, 
there will be several key ingredients in 
the letter of notification.

First, the letter will specify each of the 
types of error found in the case, with 
appropriate references to reports or 
transcripts. The letter will unequivocally 
state that because the statements by 
the examiner exceeded the limits of 
science, they were invalid.13  

Second, the letter will specify that 
upon request of the prosecutor or court 
order, the FBI will conduct DNA testing 
on the hair samples, or, if the hair 
samples cannot be located, will offer 
DNA testing for any other biological 
evidence in the case, provided that the 
chain of custody has been maintained.14 

Third, in federal cases the DOJ will 
specifically state that it is waiving 
any statute of limitations defense 
or procedural bars under 28 U.S.C. § 
2255.15 In state cases, the DOJ will 
note that it is waiving those procedural 
obstacles in federal cases.16 

The Challenges Upon Notification
First and foremost, it is imperative 
to understand what the review 
process does not include: there will 
be no determination of materiality 
whatsoever.17 Accordingly, when either 
existing or new counsel evaluates the 
significance of the error notification, 
the first order of business will be to 
determine the importance of the 
microscopic hair evidence under the 
specific facts and circumstances of the 

case. For individuals with active cases, 
especially people under a sentence of 
death, this may be a manageable chore 
for existing counsel. But for individuals 
whose cases were resolved years ago, 
and for all cases in which new counsel 
will have to be identified, this could be 
quite a herculean task.

As the project has been crafted, NACDL 
and the IP will continue to follow the 
cases after notification. In cases in 
which there is an existing attorney, the 
organizations will take steps to confirm 
that the lawyer has received the letter 
and will follow up. In other cases, the 
project team will endeavor to ensure 
that the defendant is aware of the 
notification and ascertain whether the 
individual seeks representation. In cases 
in which a person seeks representation, 
but is unable to secure such 
representation on his own, NACDL has 
pledged to seek volunteer attorneys who 
will be available to assist these clients. 
NACDL Past President Steve Benjamin 
stated that “NACDL needs all defense 
lawyers in the United States to aid in 
this effort to identify cases in which 
hair microscopy evidence was used in 
a conviction, regardless of whether 
the FBI was involved in the analysis or 
testimony involved in the conviction.”

As to all cases, irrespective of whether 
the case is handled by pre-existing 
counsel or by new counsel, NACDL and 
the IP will provide resources to support 
the lawyers. As of the date of this 
writing, the two organizations are in the 
process of developing practice guidance 
memoranda and assembling lawyers 
to serve as resources and consultants 
who can be available throughout the 
various regions of the country to provide 
postconviction litigation guidance. 
Albeit highly ambitious, the goal will be 
to see that every client who may have 
suffered a wrongful conviction as a result 
of the use of this flawed evidence has the 
best possible chance of securing relief on 
the merits.

What to Do About Flawed State or 
Local Examinations

There is another class of cases, which 
might be quite substantial, that is not 
embraced by the FBI’s historic review: 
cases in which flawed microscopic hair 
comparison evidence was presented 
by state or local examiners. Although 
many of these examiners may have 
been trained by the FBI laboratory, 
the review is limited to cases in which 
FBI examiners offered statements that 
exceeded the permissible limits of 
science. What redress will there be in 
these cases?

On April 11, 2013, the American 
Society of Crime Laboratory Directors/
Laboratory Accreditation Board 
(ASCLD/LAB) posted an extraordinary 
advisory. Noting the FBI review project, 
ASCLD/LAB essentially called on 
all laboratories to review their work 
involving microscopic hair analysis:

It has recently been brought to ASCLD/
LAB’s attention that the FBI and the 
USDOJ are jointly in the process of 
reviewing pre-1999 microscopic hair 
comparison cases. … The purpose of this 
notification is not intended to highlight 
the events taking place in the FBI 
laboratory, but to raise awareness within 
the forensic science community and the 
criminal justice system that there may be 
a broader need for review of reports and 
testimony provided in microscopic hair 
comparisons made prior to the routine 
implementation of DNA technology in  
hair comparisons.

The ASCLD/LAB advisory went on 
to note that “we have an ethical 
obligation to ‘take appropriate action 
if there is potential for, or there has 
been, a miscarriage of justice due to 
circumstances that have come to light, 
incompetent practice, or malpractice.’”

Indeed, NACDL has learned that at 
least one state forensic science board 
has taken steps in furtherance of this 
advice. On July 12, 2013, the Texas 

Continued on page 18
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Continued from page 17

The Hair Microscopy Review Project

Forensic Science Commission took 
initial steps to commence a review of 
microscopic hair comparison analysis 
conducted by laboratories in Texas. 
It remains to be seen whether other 
states will undertake a similar review. 
Even more importantly, it remains to be 
seen whether and to what extent local 
prosecutors will follow the model set by 
the FBI and DOJ and similarly embrace 
a duty to correct.

Irrespective of how all of this unfolds, 
NACDL and the IP are determined 
to develop mechanisms to assist 
clients and their counsel, regardless 
of the source of the flawed scientific 
evidence. In a perfect world, funds 
would be available to provide every 
client whose case was tainted by 
overstated scientific conclusions or 
opinions with the necessary resources 
to mount the necessary postconviction 
challenge. But this is far from a perfect 
world. And hence, it will be up to the 
defense bar and the legal profession 
as a whole to ensure that this wrong is 
rectified and that fundamental rights 
are vindicated. This project is not only 
vital for dealing with the problem 
of flawed microscopic hair analysis 
evidence. It could also serve as a 
model for rectifying flaws that may be 
identified in other disciplines.

Norman L. Reimer is NACDL’s Executive 
Director and Publisher of The Champion

NACDL  
1660 L Street, NW, 12th Floor  
Washington DC 20036  
202.465.7623  
nreimer@nacdl.org 

1  The project is a collaboration among NACDL, the 
Innocence Project, and the FBI. This partnership is 
aided by a team of pro bono lawyers from Winston 
& Strawn LLP, and Michael Bromwich of The 
Bromwich Group.
2  National Academy of Sciences, Strengthening 
Forensic Science in the United States: A Path 
Forward (2009).
3 NAS Report, at 160.
4  NAS Report, at 161.
5  The cases were those of Donald Gates (2009), Kirk 
Odom (2012) and Santae Tribble (2012). Keith L. 
Alexander, DNA Tests Set Free D.C. Man Held in 
Student’s 1981 Slaying, Wash. Post, Dec. 16, 2009; 
Spencer S. Hsu, Kirk L. Odom Officially Exonerated; 
DNA Retesting Cleared Him in D.C. Rape, Robbery, 
Wash. Post, Jul 13, 2012; Spencer S. Hsu, D.C. 
Judge Exonerates Santae Tribble in 1978 Murder, 
Cites Hair Evidence DNA Test Rejected, Wash. Post, 
Dec. 14, 2012.
6  Justice Department, FBI to Review Use of 
Forensic Evidence in Thousands of Cases, Wash. 
Post, July 10, 2012.
7  Even while discussions were continued, the review 
commenced with a focus on any cases in which an 
individual was under a death sentence with a firm 
execution date. This early review led to the issuance of 
a letter in the case of Willie Jerome Manning, which 
led to an eleventh hour stay. Manning v. State,112 
So. 3d 1082 (Miss. 2013) (granting motion to stay 
execution pending further order of court).
8  There is an entire other universe of cases that is 
not part of the joint project with the FBI and DOJ. 
Many cases in which evidence of microscopic hair 
comparisons was introduced involved state and 
local laboratory examiners. Often those laboratory 
examiners were trained by the FBI, and it is likely 
that similar defects arose in their lab reports and 
testimony. Some thoughts about how those cases 
may be handled are discussed infra at page 18.
9 This rather lengthy formulation reflects the formal 
agreement among the FBI, IP, and NACDL as to the 
permissible limits of microscopic hair analysis.
10  Indeed, in a highly regarded controlled FBI study of 
mitochondrial DNA analysis versus microscopic hair 
comparisons, the fallibility of hair microscopy was 
confirmed. In 11 percent of cases in which a competent 
hair examiner declared two hairs to be “similar,” 
subsequent DNA testing revealed that the hairs did 
not match. Max Houck & Bruce Budowle, Correlation 

of Microscopic and Mitochondrial DNA Hair 
Comparisons, 47 J. Forensic Sci. 964-967 (2002).
11  These examples are provided solely to illustrate 
the three types of error.
12 The delay was built into the protocol in order 
to afford prosecutors an opportunity to make 
appropriate victim notifications.
13  The specific language as to the determination of 
error will be as follows: “We have determined that 
the microscopic hair comparison analysis testimony 
or laboratory report presented in this case included 
statements that exceeded the limits of science and 
were, therefore, invalid.”
14  The specific language as to the offer of testing 
will be as follows: “In the event that your office 
determines that further testing is appropriate 
or necessary, the FBI is available to provide 
mitochondrial DNA testing of the relevant hair 
evidence or STR testing of related biological 
evidence if testing of hair evidence is no longer 
possible, if (1) the evidence to be tested is in the 
government’s possession or control, and (2) the 
chain of custody for the evidence can be established.”
15  The specific waiver language is as follows: “In 
the event that the defendant seeks postconviction 
relief based on the department’s disclosure that 
microscopic hair comparison laboratory reports or 
testimony used in this case contained statements 
that exceeded the limits of science, we provide the 
following information to make you aware of how 
we are handling such situations in federal cases. In 
such cases under 28 U.S.C. § 2255, in the interest 
of justice, the United States is waiving reliance on 
the statute of limitations under Section 2255(f) 
and any procedural-default defense in order to 
permit the resolution of legal claims arising from 
the erroneous presentation of microscopic hair 
examination laboratory reports or testimony.”
16  Naturally, it would be wonderful if the DOJ 
could waive those considerable procedural obstacles 
in state cases. But that is not possible either as 
a matter of law or as a practical matter due to 
principles of federalism. In advocating for this 
language, the representatives of NACDL and 
the IP hope that the waiver of bars by the DOJ 
with respect to federal cases will encourage state 
prosecutors to follow that example.
17  Specifically, the notification letter will include 
this proviso: “We take no position regarding the 
materiality of the error in this case.”

Exploring the United States Courts Library of the Western District of Washington
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McDonald, Hon. Donald A. (Superior 
Court King County), History of United 
States District Judges for Washington. 
(circa 1940).

Thomas, Millard P., Clerk, Facts 
Pertaining to United States District 
Court Western District of Washington. 
(history,1889 to 1953).

The archive includes oral histories of our 
judges, confirmation hearings, and news 
clippings about our judges and staff. 
It also contains news clippings about 
famous and high-profile cases heard in 
the Western District of Washington. 
Much of the material in the archive 
relates to our courthouse buildings, 
including 7th & Stewart, the Nakamura 
Courthouse and the Courthouse at 

Tacoma Union Station. For example, 
the nomination forms for the National 
Register of Historic Places for Union 
Station and the Nakamura Courthouse 
are great sources of historical and 
architectural information. The archive 
also includes information about the 
artwork in our courthouses.

The Federal Bar Association of the 
Western District of Washington has 
been a rich part of our local court 
history. The court archive includes 
newsletters from the Federal Bar 
Association dating back to 1983. These 
newsletters include profiles of our 
judges, photos and coverage of bar 
events and dinners, and discussion 
of issues such as cameras in the 
courtroom, jury composition, gender 
bias and local court rules. The library 
has indexed the older newsletters 
(those that are not included on the 
FBA-WDWA site) to provide subject 
access to these materials. If you have 
any newsletter issues older than 
1983 or any other items that relate 
to our court history, please consider 
donating a copy to the library. If you are 

researching local court history, please 
give us a call and we will check to see if 
there are relevant items in the archive.

The District Court Library at 7th 
& Stewart currently has an exhibit 
about election law on display and the 
Nakamura library features an exhibit 
on military and veterans’ law. These 
exhibits contain original artifacts and 
also feature resources that are valuable 
research tools for these areas of the 
law. The Supreme Court Bobblehead 
Collection on permanent display in the 
District Court Library is a favorite of 
visitors to the library. If you haven’t 
visited the libraries recently, do stop by. 
Make use of this valuable resource! 

US Courts Library
700 Stewart Street, Rm 19105

Seattle, WA  98101
206.370.8975

US Courts Library 
Nakamura Courthouse

1010 5th Avenue, Rm 420
Seattle, WA  98104

206.224.2310

Exploring the United States Courts Library of the Western District of Washington
Continued from page 6

The Federal Bar Association 
of the Western District of 

Washington has been a  
rich part of our local  

court history.

Mr. Hoonan’s Fifth/Sixth grade class 
at the Odyssey School on Bainbridge 
Island and Ms. Parr’s Fourth Grade 
Class at Saltar’s Point Elementary from 
Tacoma participated at the Tacoma 

Courthouse. Ms. Lynch’s Fifth Grade 
Class at St. Anne’s Catholic School 
and Ms. Dublin’s Fifth Grade Class at 
Laurelhurst Elementary participated 
in Seattle. The teachers reported that 

the students “loved” the 
experience and that it was 
the “best field trip ever.” 
One student observed that, 
“This experience really got 
me thinking about our 
government and what process 
we go through before we find 
someone guilty.” Another 
said that “I feel so lucky to 
be part of a country where 
each person is treated fairly, 
honestly, and equally. The 

right to a jury trial is very fair and I love 
that we get to learn about it.” The FBA 
received numerous personal emails from 
the teachers and parents reporting how 
much they appreciated the experience 
and the participation by the attorney 
volunteers and court personnel. 

A special thanks to Joe Whitely, Lori 
Landis, Jennifer Wellman, Tom Breen, 
Jeff Kradel, and Desa Gese Conniff, 
without whom the event would not 
have been the success that it was. We 
hope to repeat this offering next year, 
so if you know of a Fifth Grade class 
that might be interested, please email 
me at rtownsend@bjtlegal.com.

Constitution Day Gives Local Students First Hand Trial Experience
Continued from page 9
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Pro Bono Prisoner’s Religious Freedom Case Succeeds in Changing King County 
Jail’s Solitary Confinement Policy
Continued from page 12

732, 737 (9th Cir. 1997). Penwell 
appealed this ruling to the Ninth 
Circuit. On appeal, he was represented 
by San Francisco attorney Marjory 
Gentry who was appointed from the 
Ninth Circuit’s Pro Bono Panel. 

In July 2010, the Ninth Circuit reversed 
and remanded on the free exercise 
claim. Penwell v. Holtgeerts, et al, U.S. 
Court of Appeals 9th Circuit Case No. 
07-35638 (unpublished). It held that 
after the district court’s dismissal in 
2007, the Ninth Circuit changed the 
test to be applied to such claims. Id. 
(citing Shakur v. Schriro, 514 F.3d 878 
(9th Cir. 2008) (a prisoner’s religious 
concern implicates the free exercise 
clause if it is “sincerely held” and 
“rooted in religious belief”)). Therefore, 
it remanded the case back to the district 
court to apply the recently adopted 
“sincerity test” to Penwell’s free-exercise 
claim. It noted that even if the “district 
court concludes that the restrictions 
burdened Penwell’s free-exercise rights, 
the restrictions may nonetheless be 
valid if they are ‘reasonably related’ to 
legitimate penological interests.” Id. at 
n.2 (quoting Turner v. Safley, 482 U.S. 
78 (1987)). 

On remand, the district court denied 
the King County defendants’ renewed 
motion for summary judgment on the 
free-exercise claim. It found that the 
record was unclear on how allowing 
Penwell to attend group worship would 
impact the guards, other inmates and 
“the allocation of prison resources.” 

Moreover, the court noted that the 
record did not include sufficient 
information on what alternatives were 
available that might accommodate 
Penwell’s request at “de minimus cost 
to the prison.” Dkt. 135 (Report & 
Recommendation); Dkt. 138 (Order 
Denying Defendants’ Motion for 
Summary Judgment). 

Additionally, the court ruled that 
Penwell’s earlier briefing could be 
construed as a motion to amend his 
complaint to add a Religious Land Use 
and Institutionalized Persons Act of 
2000 (“RLUIPA”) claim under 42 U.S.C. 
§2000cc-1. Penwell sought to do this 
because the Ninth Circuit ruled in 2008 
that a county jail’s policy of prohibiting 
a maximum security prisoner from 
attending group worship services 
substantially burdened his ability to 
exercise his religion under RLUIPA. 
Greene v. Solano County Jail, 513 F.3d 
982 (9th Cir. 2008). Unlike a free-
exercise claim brought under Section 
1983, which is determined under a 
rational basis standard, RLUIPA requires 
that the government meet the much 
stricter standard of showing that the 
burden it imposes on religious exercise 
is “in furtherance of a compelling 
governmental interest, and is the least 
restrictive means of furthering that 
compelling governmental interest.” By 
permitting Penwell to add the RLUIPA 
claim, the court held King County to 
this much higher “least restrictive 
means” standard.

In November 2011, nearly six years 
after Penwell filed his complaint, the 
district court finally granted one of 
his repeated motions for appointed 
counsel. The court appointed attorney 
Jason Cruz from the FBA’s Pro Bono 
Panel to represent Penwell for the 
duration of his case. Cruz conducted 
additional discovery and, in May 2012, 
the King County defendants filed their 
second renewed motion for summary 
judgment on the remaining claims. 

In February 2013, the court granted 
the King County defendants’ motion 
for summary judgment on the free-
exercise claim. Dkt. 163 (Report & 
Recommendation) and Dkt. 172 (Order 
Adopting Report & Recommendation). 
It held that depriving Penwell of the 
ability to attend group-worship services 
was “reasonably related” to legitimate 
penological interests since the County 
would need to allocate additional 
funds to allow for a personal escort to 
accompany Penwell to church to keep 
him from persuading others to make 
calls on his behalf. It also held that the 
individual defendants were entitled to 

qualified immunity. 

It denied summary judgment on the 
RLUIPA claim, however. The district 
court held that under Greene, there 
was a genuine issue of material fact 
“regarding whether the [County’s] 
decision to restrict all Ad-Seg inmates 
from attending group-worship 
services violates Penwell’s rights under 
RLUIPA.” This was primarily because 
RLUIPA’s “least restrictive means” 
standard “places far more demands on 
prison authorities than does the First 
Amendment’s reasonable relationship 
to legitimate penological interests 
test.” Dkt. 163 at 10. Under that test, 
the defendants had established that 
restricting Penwell’s ability to attend 
group worship services furthered “the 
compelling governmental interest of 

The court applied the 
“centrality test” to conclude 

that the conditions of 
Penwell’s confinement  
did not substantially 

interfere “with a tenet or 
belief that is central to 

religious doctrine.”
Even if the district 

court concludes that the 
restrictions burdened 
Penwell’s free-exercise 

rights, the restrictions may 
nonetheless be valid if  

they are ‘reasonably  
related’ to legitimate 
penological interests.
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enforcement of a phone-block order 
without undue disruption to safety, 
security and allocation of resources.” 
However, they had failed to show, 
or even suggest, that they “actually 
considered and rejected the efficacy 
of less restrictive measures before 
adopting the challenged practice.” Id. at 
12-13 (citing Greene, 513 F.3d at 989). 

The district court also granted qualified 
immunity to the defendants sued in 
their individual capacities because 
they were not on notice between 
2004 and 2007 that their actions (i.e., 
not considering and rejecting less 
restrictive measures) may have been 
unlawful. Id. at 15. However, because 
Penwell’s suit targeted King County’s 
policy of “categorically prohibiting 
Ad-Seg inmates from attending 
group-worship services,” King County 
as a municipality was not afforded 
the same good-faith immunity as 

the individual defendants. The court 
therefore ruled that Penwell’s RLUIPA 
claim against King County could 
proceed to trial. Id. at 17 (noting 
that the sole issue to be decided was 
whether “King County’s policy of 
prohibiting all inmates in Ad-Seg from 
attending group-worship services 
violated his rights under RLUIPA”).

Cruz, who did an excellent job 
representing Penwell in the last 
phases of this difficult case, ultimately 
withdrew as his attorney in July 
2013. I agreed to take over the pro 
bono representation of Penwell. 
Subsequently, King County Deputy 
Prosecuting Attorney David Hackett 
informed me that the County had 
decided to amend its Ad-Seg policy 
to permit those in administrative 
segregation to attend group worship 
services in most circumstances. The 
new policy states as follows:

All Ad-Seg inmates are entitled to 
attend group worship. The only time 
a sergeant or above may prohibit 
an Ad-Seg inmate from attending 
group worship is when both of the 

following two factors are present. 
The sergeant or above making that 
decision must document each of the 
two conditions, namely:

1. There will be an institutional 
security or inmate safety issue if 
that inmate is allowed to attend 
group worship; and

2. All less-restrictive ways to 
eliminate that issue have been 
considered and rejected, because 
they will not be effective in 
reducing or eliminating that risk.

King County Department of Adult and 
Juvenile Detention, Adult Division, 
General Policy Manual §6.03.001 
[Administrative Segregation, Section H – 
Rights and Privileges] (effective October 
9, 2013). King County also agreed to pay 
Penwell’s out of pocket costs.  

I’ve been working on civil rights cases 
for a long time and it is very rare to see 
a government change its policy because 
of a single case like this one. I am 
honored to have been able to represent 
him to a successful conclusion of this 
long and hard fought case. In the end, 
Penwell’s tenacity has given others the 
gift of a little communal relief from the 
agonies of solitary confinement. 

Lynne Wilson is a civil rights attorney in Seattle 
who has participated on the FBA’s Pro Bono Panel of 
attorneys since 2009. 

Unlike a free-exercise claim 
brought under Section 1983, 

which is determined under 
a rational basis standard, 
RLUIPA requires that the 

government meet the much 
stricter standard of showing 

that the burden it imposes 
on religious exercise is “in 

furtherance of a compelling 
governmental interest, and 

is the least restrictive means 
of furthering that compelling 

governmental interest.” 

The defendants had 
established that restricting 
Penwell’s ability to attend 

group worship services 
furthered “the compelling 
governmental interest of 
enforcement of a phone-

block order without undue 
disruption to safety, security 
and allocation of resources.

I’ve been working on civil 
rights cases for a long time 

and it is very rare to see 
a government change its 
policy because of a single 

case like this one.



22     FBA - WDWA News

FEDERAL CIVIL RIGHTS LEGAL CLINIC

You can have 30 minutes of free legal advice from a volunteer attorney.

�e Legal Clinic handles federal legal issues involving discrimination,
prisoner rights, Fourth Amendment search and seizure, excessive 

force, free speech, voting rights, the Second Amendment 
and religious freedom.

Volunteer attorneys will not provide legal representation but can
refer you to other community resources.

Clinic Sessions Are By Appointment Only
�e First �ursday of Every Month

12:00-2:00 pm

U.S. Courthouse 
1717 Paci�c Avenue, Room 3100

Tacoma, WA 98402

�e Legal Clinic is located a few doors down from the Clerk's o�ce.

Photo identification is required for entry into the courthouse.

For Appointments Please Call 206.819.5084

The Federal Bar Association of the Western District of Washington
and

The King County Bar Association Present:

Free CLE and  
Wine & Cheese Reception

Effective Legal Writing
A View from the Ninth Circuit & Washington State Supreme Court

(1 CLE CREDIT PENDING APPROVAL)

The Honorable Richard Tallman

The Honorable Steven Gonzalez

The Honorable Sheryl Gordon McCloud

WHEN: January 10, 2014 at 3:00 p.m. Check-in at 2:30 p.m.

LOCATION: United States Courthouse  
   700 Stewart Street, 19th Floor, Seattle

NO COST: Please RSVP to Cate Humpage: cateh@kcba.org

The CLE will begin promptly at 3:00 p.m. on the 19th Floor of the 
courthouse and conclude at 4:30 p.m. A wine and cheese reception will 

follow immediately in the lobby of the courthouse.

Photo I.D. is required to enter the courthouse. Please allow time to pass through security.

For more information, contact the FBA co-chair of membership,  
Cynthia Jones, at cjones@joneslegalgroup.net
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FEDERAL CIVIL RIGHTS LEGAL CLINIC

You can have 30 minutes of free legal advice from a volunteer attorney.

�e Legal Clinic handles federal legal issues involving discrimination,
prisoner rights, Fourth Amendment search and seizure, excessive 

force, free speech, voting rights, the Second Amendment 
and religious freedom.

Volunteer attorneys will not provide legal representation but can
refer you to other community resources.

Clinic Sessions Are By Appointment Only
�e First �ursday of Every Month

12:00-2:00 pm

U.S. Courthouse 
1717 Paci�c Avenue, Room 3100

Tacoma, WA 98402

�e Legal Clinic is located a few doors down from the Clerk's o�ce.

Photo identification is required for entry into the courthouse.

For Appointments Please Call 206.819.5084

The FBA Opens Tacoma Clinic in 2013
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